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III. Or LeasEs rox OTHER PURPOSES THAN THOSE OF AGRICUL= 


TURE. 


The Leaſes falling under this head will be continued in the next Volume: 
They conſiſt of the following Leaſes : I. The Leaſe of a Garden; 2. Of 


Subjects in Town; 3. Of Fiſhings; 4. Of Mills; 5. Of Teinds; 6. Of Coals; 
7.. Of Mines, &c.; 8. Of the Dues of a Fair; 9. Of a Building Leaſe; 
10. Of a Contract of Woods; and laftly, Of a Rental. 
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BURDENS AFFECTING LAND. 


I the preceding volume I have given exam- 
ples of thoſe deeds by which the feudal inveſ- 
ture is originally conſtituted, as well as thoſe 
neceſſary for conſtituting the title of the pur- 
chaſer ; and having there ſhown in what man- 
ner a right in land 1s eſtabliſhed, the preſent 
volume will be dedicated to the explanation of 
ſuch forms as are uſed in creating burdens 
on that ſpecies of property. In the proſecution 
of this plan, I ſhall divide the ſubject into three 
heads: I. Servitudes. II. Securities for money; 
and, III. Leaſes. | | 


L SERVITUDES 


Conventional ſervitudes have been divided 
into poſitive and negative ſervitudes; the former 
giving to the dominant-tenement, or its pro- 
Vol. II. 3 


2 Servitudes. 


prietor, the uſe of the ſervient tenement to a 
certain extent, as in the caſe of a road, or of 
paſturage, or thirlage; the latter reſtricting the 
power of the proprietor of the ſervient tene- 
ment in his uſe of that property, as where he 
is taken bound not to build. There is thus a 
very material diſtinction betwixt theſe two 
claſſes of ſervitudes; for while the one is an 
object of the ſenſes, and cannot be concealed 
from the enquiries of a purchaſer, the other 
is much more inacceſſible to him, Hence, al- 
though our practice does not require that evi- 
dence of the poſitive ſervitude ſhould enter the 
record, we might expect that this would have 
been required in negative ſervitudes, ſince it 
appears to be ſo neceſſary to the ſafe tranſmiſ- 
ſion of landed property; yet fo it is, that amidſt 
all our attention to the records, there is no 
ſuch requiſite, and even negative ſervitudes, 
which will be effectual againſt a purchaſer, 
may be conſtituted by the mere expreſſion of 
the will of the proprietor, without requiring 
the aid of ſaſine, or that the deed ſhould en- 
ter the public record. | 
The order in which PA. to treat this ſubject 
is, 1. To give the form by which the poſitive 
ſervitudes are eſtabliſhed; 2. The forms by 
which the negative. n are eſtabliſhed; 
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and taftly, The form of the —— of che 


I. POSITIVE SERVITUDES. 


I. Thirlage. | 


The ſervitude of thirlage may be conſtitu- 
ted by a reſervation in the diſpoſition to a pur- 
chaſer; or in an original feu-right, an inſtance 
of which is to be found, Vol. 1. p. 779. But 
at preſent we are to conſider the mill, which is 
the dominant tenement, as in the poſſeſſion of 
one proprietor, and the lands to be aſtricted as 
in the poſſeſſion of another. The form by 
which the ſervitude in ſuch a caſe is conſtitu- 
ted, is © a bond of thirlage.” In this deed 


the aſtriction may be general, aſtricting ſuch. 
and ſach lands to a certain mill for payment 


of the multures and ſervices uſed and wont, 
and then the whole import of the obligation 
will depend on uſige : or the ſervitude may 
be aſcertained as to tne grain and the quanti- 
ty which is to be carried to the mill, leaving 
the multure to be fixed by praQ'ce: or the 
deed may allo preſcribe the Te of mul- 
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4 Servitudes. 


ture and knaveſh p to be paid for the corn af. 
tricted. In all caſes the ſervices to be per- 
formed to the mill by the ſucken, are demand- 
able from the ſervient tenement when the ſer- 
vitude is conſtituted by writing, whether theſe 
ſervices be expreſſed or not, though no doubt 
they may be reſtricted by an expreſs clauſe in 
the deed. 

The terms by Which the extent of the ſervi- 
tude in reſpect to the grain is aſcertained, are, 
Firſt, „of all corns that ſhall grow on the 
ſaid lands, and to this is ſometimes added, 
« ſeed and horſe corn excepted.” But even 
without theſe words, not only will that ex- 
ception be received, but even rent pay- 
able in grain will be excepted. 2dly, Ano- 
ther form is, of all the grindable corns 
„ growing on the ſaid lands,” The term 
grindable corn reſtricts the ſervitude to ſuch 
corn only as ſhall be uſed within the thirl, 
leaving the tenants at liberty to diſpoſe of 
the remainder of their grain without pay- 
ing any multure. There, is ſtill another me- 
thod of expreſſing this ſervitude, which is 
common in the rights of ſubjects in a village, 
or in thoſe ſmall properties where there 1s no 
opportunity of raiſing grain on the ſervient 
tenement, and that is, by making the ſervitude 
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extend over all grain brought within the 
« thirl that tholes fire or water ;” and theſe 
terms apply to malting and drying, but not to 
baking and brewing ; ſo that under this ſervi- 
tude the proprietor of the ſervient tenement 
may purchaſe malt or meal, though he will 
not be allowed to purchaſe grain, and fend 
it out of the thirl to be malted or ground. 
Theſe are the common diſtinctions in the 
_ conſtitution of this ſervitude, and the man of 
buſineſs will thence perceive in what manner 
he can beſt accompliſh the object of his em- 
ployer in framing the bond of aſtriction. 


Bond of Aftriftion to a Mill. 


I A. B., in confideration of the ſum of L. 
paid to me by C. D., proprietor of the mill of 
ſituated on the water of | 
and lying within the pariſh of „ 
ſheriffdom of Do hereby ASTRICT 
and THIRL' to the ſaid mill my whole lands 
and eſtate of (here deſcribe the lands), all 
lying within the pariſh and county foreſaid, 
and that in manner, and to the extent follow- 
ing: THAT is to ſay, OBLIGING, as I hereby 
BIND and OBLIGE me, my heirs and ſucceſſors 
in the ſaid lands and eſtate, and all thoſe 
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poſſeſſing the ſaid lands under us; by whate- 
ver title they may poſſeſs the ſame, to carry 
to the ſaid mill the whole corns and grain 
that ſhall grow on the ſaid lands, or on any 
part thereof, there to be grinded, raving 
therefor at the rate of (here will be ſpecified 
the extent of the multure and of knaveſhip 
to be paid at the mill), and PERFORMING all 
the neceſlary ſervices to the ſaid mill alongſt 
with the other members of the ſucken; Axp 
I CONSENT to the REGISTRATION hereof in 
the general or particular regiſter of ſaſines, re- 
verſions, &c. for publication, and in the 
books of Council and Seſſion, or other judges 
books competent, therein to remain for pre- 
ſervation, or if neceſſary, that letters of horn- 
ing on fix days charge, and all other legal exe- 
cution, may paſs upon a decree to be inter- 
poned hereto in common form; and thereto I 
conſtitute 

my procurators, &c. In witneſs whereof, &c. 


2. Of Paſturage, &c. 

The ſervitude of paſturage, in the ſame way 
with the ſervitude of thirlage, may be given in 
the original right to the feu. But the form at 
preſent to be conſidered, is that by which the 
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ſervitude of paſturage is conſtituted in a deed 
by itſelf. It has been thought, that the ſervi- 
tude of feuel, feal, and divot, is included in the 
more important ſervitude of paſturage; but 
this is not Mr Erſkine's opinion, and it is not 
to be truſted to: when it is the intention of 
parties to give a ſervitude of feuel, &c. alongſt 
with that of paſturage, they ought all to be 
expreſſed in the deed. I have added here the 
precept of ſaſine, although I ſhould not con- 


ceive ſaſine to be neceſſary for conſtituting this 
rie 


Grant of Servitude of common Paſturage, c. 


I A» Bo heritable proprietor of the lands of 

, in conſideration of a price correſpond- 

ing to the right hereby granted, inſtantly paid 
to me by C. D., of which price he is hereby 
diſcharged, HAVE s0oLD and DISPONED, as I 
hereby SELL and DISPONE, to and in favours 
of the ſaid C. D., and his heirs and aſſignees 
whomſoever, (or to the ſaid C. D., and his 
beirs and ſucceſſors in the. lands of ) for the 
benefit of his lands of , and for the ac- 
commodatien of the tenants and poſſeſſors 
thereof, an heritable and irredeemable right of 
ſervitude and tolerance of caiting feuel, feal, 
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and divot, and of paſturing cattle on the muir 
of „ lying in the pariſh of , and ſhire 
of „ with roads to and from the ſaid muir, 
and all privileges neceſſary for enjoying fully 


the ſaid ſervitudes, which ſervitudes ſhall com- 


mence from and after the term of ' IN 
WHICH SERVITUDEsS, I oblige me, and my 
heirs and ſucceſſors in the ſaid lands, to infeft 
and ſeiſe the ſaid C. D., and his foreſaids, by 
two ſeveral infeftments and manners of hold- 
ing; one thereof to be holden of me, my 


heirs and ſucceſſors, and the other to be hol- 


den from me, of my immediate lawful ſupe- 
rior of the faid lands, both in free blench, for 
payment of a penny Scots money, at the term 
of Whitſunday yearly, on any part of the 
ground of the ſaid lands, in name of blench- 
farm, if aſked only; and for that purpoſe I 
oblige me and my foreſaids to ſubſcribe and 
deliver to the ſaid C. D., and his above written, 


upon their own expence, all deeds neceſſary; 


WHICH RIGHT of SERVITUDE I OBLIGE me, 
my heirs and ſucceſſors, to warrant to be 
good and effectual to the ſaid C. D., and his 


foreſaids, at all hands, and againſt all deadly 


as law will. AND FURTHER, I ASSIGN and 
MAKE OVER to the ſaid C. D., and his foreſaids, 
the whole titles of my ſaid lands of , in ſo 
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far as the ſame may be neceſſary for ſupport- 
ing the right of . ſervitude hereby ' granted ;: 
and I-OBLIGE' me and my foreſaids to make; 
the ſame forthcoming to him and his above 
written, whenever. they ſhall have neceſſary; 
occaſion | therefor, .on their receipt and obli- 
gation to redeliver . ſame within a reaſon- 
able time, and under a ſuitable penalty. Ax p. 
I CONSENT to the REGISTRATION: hereof, 
in the general or particular regiſter of ſaſines, 
reverſions, &c. for publication, and in the 
books of Council and Seſſion, or other judges 
books competent, therein to remain for pre- 
ſervation; or, if neceſſary, that letters of horn - 
ing on bx days charge; and all other legal EXC» 
cution, may paſs upon a decree to be inter- 
poned hereto in common form; and thereto 
I conſtitute A 
MY PROCURATORS, e. Ax p F 1 
hereby DESIRE and -REQUIRE..YOW .- 
| jointly and ſeverally, my ain 
in that part hereby ſpecially conſtituted, that, 
on ſight hereof, ye paſs to the grounds of the 
ſaid muir, AND ͤ there GIVE and DELIVER to 
the ſaid C. D., or his foreſaids, heritable ſtate. 
and ſaſine, actual, real, and corporal poſſeſſion 
of the ſaid heritable and irredeemable ſeryi- 
tudes of caſting fuel, fea), and divot, and of 
Vor, II. B 
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ing the ſaid ſervitudes, for the benefit of the 
aid C. D.'s lands of , and the aceommo- 
dation of his tenants and poſſeſſors” thereof; 
and that by delivering to the ſaid C. D., or his 


foreſaids, or to his or their certain attorney or 
attornies, in his or their names, bearers here- 
of, of earth and ſtone of the ground of the ſaid 
lands, a handful of graſs for the ſaid paſturage, 
and all other ſymbols wſual and neceſſary, any 
this in no ways ye leave undone: Wich to 
vo I coMMmaIT-to you, jointly and ſeverally, 
my full and (irrevocable power, by this my 
precept of Tafine n for chat effec, = 


In ah ward whereof, &c. 


* 


3. . of an Apnea, 


The ſervithile: of an aqueduct is leſs com- 


mon than any of thoſe which have been taken 
notice of, yet it is often neceſſary ; and if the 


improvement ariſing from the watering of 
ground fhall be generally gone into, it is one 


that muſt become very common. The follow- 
ing example from the particular regiſter, 4th 
Auguſt 1789, was prepared We a very Accu” 
rate man of buſineſs. 


paſturing cattle on the ſaid muir, with the 
roads and privileges neceffary for fully enjoy. 
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Grant 1 of Servitude of an eli. 


. 1. MN. of M. N. Eſq; heritable propries 
tor of the lands of S. after mentioned, coN« 
$1DENING, that by ſubmiſſion entered into be- 
twirt me and J. B. Eſq; of , (here a ſubs 
miſſion and decree-arbitral amongſt the par- 
ties was narrated ), THEREFORE, and in 
terms of, and in implement of the ſaid decree- 
arbitral, I Do hereby Givt, GRANT, and DIs= 


PONE to the ſaid J. B., and his heirs and ſuc- 


ceſſors in the ſaid lands and barony of ; 
lying within the pariſh of , and ſherifs 
dom of \, the right and privilege of ma- 
king a cut or canal through my ſaid lands of 


8, or of deepening or altering any cut or na- 


tural run or burn preſently exiſting, and of 
keeping up and repairing the ſame at pleaſure, 
for the purpoſe of drawing off the water of 
Loch „ and thereby to drain the contigu- 
ous grounds; PROVIDING ALWAYS, as it is 
hereby ſpecially PROVIDED and DECLARED, 
that the ſaid J. B, and his heirs and ſucceilors 
in the ſaid lands of Z, ſhall be obliged to pay 
any damage thence ariſing to the proprietor 
or tenants of the ſaid lands of 5, as the ſame 
ſhall be aſcertained BY two perſons, one to be 
; B 2 5 
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choſen by each party; wiTH PowER to the 
ſaid perſons fo to be named to name an overſ- 
man in caſe of diſagreement, OR FAILING ſuch 
nomination, by the Sheriff:depute” or Sheriff. 
ſubſtitute of the bounds: AND I oBLIGE my- 
ſelf, my heirs, executors, ſucceſſors, or repre- 
ſentatives whomſoever, with and under the con- 
dition, proviſion, and declaration foreſaid, to 
warrant this ſervitude over my ſaid lands of 8, 
to the ſaid J. B., and his heirs and ſucceſſors 
in the ſaid lands of Z, at all hands, and againſt 
all deadly. AND IL CONSENT: to the REG1- 
STRATION hereof in the general regiſter or 
particular regiſter of ſaſines, reverſions, &c. for 
- ſhire, for publication, AN p in the books 
of Council and Seſlion, or any other proper 
court, for preſervation ; and, if neceſlary, that 
letters of horning on fix days charge, and all 
other legal execution, may paſs upon a decree 
to be interponed hereto in uſual form; and 
conſtitute | | 

my procurators, &c. for that . &c. In 
witneſs whereof, &c. 


6 


4. In enen to the working os a Quarry. 


I, G. L., Eſq: of E., coNSIDERING, that by 
Ache arbönl, of date „ pronounced by A. 
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R. of L., Eſq; arbiter mutually choſen by J. L., 
Eſq; of N. and me, by a ſibraifion entered into 
betwixt us, of date , he FOUND and DE- 
CLARED the lands of N., : Belonging to the ſaid 
PF? 1. to have a right to hs ſervitude after ſpe- 
cified, and DECERNED and ORDAINED me, 
my heirs and ſucceſſors, to coNveY and MAKE 
OVER to the ſaid J. L., his heirs and ſucceſſors 
in the ſaid lands of N., the privilege and ſervi- 
tude of winning, working, and carrying off 
from any quarry or quarries, then or former- 
ly wrought, or which might at any future time 
be wrought by me or my foreſaids on the ſaid 
lands of E., all ſtones neceſſary for the pur- 
poſes of the ſaid lands of N., for building ei- 
ther houſes or fences, or for any other build- 
ing or erection on the ſaid lands, and that 
without paying any price or quarry-mail 
therefor, with free iſh and entry thereto, the 
ſaid J. L. and his foreſaids always working the 
quarry or quarries properly to which he or 
they may have occaſion to reſort, and uſing 
the common road thereto; and in cafe no 
quarry ſhall happen to be wrought at the time, 
and that there ſhall be no road thereto, he 
or they ſhall be liable for any ſurface-damage 
which may be done in obtaining acceſs to the 


Aid quarry, as the ſame ſhall be eſtimated 
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by two men mutually choſen by the parties, 
with power to me or my foreſaids to let or uſe 
the ſaid quarries in any way we may chuſe, 
provided the forefaid right of ſervitude be re- 
ſer ved to the ſaid J. L. and his above written, 
as the ſaid decree-arbitral, containing other 
points, in itſelf more fully bears: Ax D sEE- 
ING the ſaid decree-arbitral has been already 
implemented in the whole heads thereof, both 
by the ſaid J. L. and me, excepting only in ſo 
far as regards the foreſaid ſervitude ; THERE“ 
FORE, in order to implement the ſaid decree- 
arbitral, by creating the ſaid ſervitude in terms 
thereof, I hereby Give, GRANT, CONVEY, and 
MAKE OVER, to the ſaid J. L., and his heirs 
and ſucceſſors in the ſaid lands of N., herita- 
bly and irredeemably, and to the ſaid lands 
themſelves, the privilege and ſervitude of work- 
ing and carrying off, from any quarry or quar- 
ries, now or formerly wrought, or which may 
at any future time be wrought by me or my 
foreſaids on the ſaid lands of E., all ſtones ne- 
ceſſary for the purpoſes of the ſaid lands of N., 
for building either houſes or fences, or for any 
other building or erection on the ſaid lands, 
and that without paying any price or quarry- 
mail therefor, and that according to the im- 
port, and with the limitations expreſſed in the 
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ſaid decree-arbitral, as above ſpecified, which 
are holden as repeated; DRCLARING the ſaid 
ſervitude to he a real burden affecting my ſaid 
lands and eſtate of E., whoſe hands ſoever the 
ſaid lands may come to, and by whatever title 
they may be held. AvD PURTHER, I hereby 
RATI FY, APPROVE, and CONFIRM the decree- 
arbitral above mentioned, in its whole heads, 
articles, and contents, and in its warrants, and 
the procedure  whereon it proceeds, pispEN- 
SING for ever with all informalities and ob- 
jections that may be ſtated thereto; N- 
ixc hereby myſelf and my foreſaids, that we 
ſhall at no time and on no occaſion quarrel 
or impugn the ſame, or oppoſe the ſame ac- 
cording to its plain meaning and intent, di- 
rectly or indirectly, on any ground compe- 
tent, or that may hereafter be competent to 
us, or either of us; DECLARING, as it is here- 
by expreſsly DECLARED, that the ſaid J. L., 
by accepting hereof, and recording the ſame, 
ſhall be held to have cox IRMED and RATIFI- 
ED the ſaid decree-arbitral: wHIcH GRANT of 
SERVITUDE and RATIFICATION I hereby 
BIND and oOBLIGE me and my foreſaids to 
WARRANT to the ſaid J. L. and his foreſaids, 
zur under the limitations and conditions 
above expreſſed, at all hands, and againſt all 
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deadly. Coxs ENTING:to:the regiftration here. 
of in the books of Council and Seſſion, or 
other judges books competent, therein to re- 
main for preſervation, and in the regiſter of 
ſaſines, reverſions, &c. general or: particular; 
for mann and thaxeto I consTITUTE. 
. 50D ins. ,4 425 procurators, 
Ke. 10 ww whereof, d. voin 
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II. NEGATIVE. SERVITUDES. | 


Ie; 18 Lake negirine-forvitude, by W/V ES a pro- 
prietor binds himſelf not to uſe. his property 
in fome particular point connected with the 
advantage or accommodation of the dominant 
tenement, that requires ſo much the ſupport 
of the records. The deed by which this ſpe- 
cies of ſervitude is conſtituted may enter the 
record either through the regiſtration of a ſaſine 
following on it, or by a direct regiſtration of 
the deed itſelf, under a ſpecial power in the 
clauſe of regiſtration. Of the former of theſe 
methods there are inſtances; one at leaſt will 
be found in the particular regiſter of ſaſines, 
&c. (27th: June 1790, where the perſon un- 
der \ whoſe: direQtion it muſt have been pre- 
pared was well acquainted with forms and the 
nature of ſervitudes. But this does not ſesm 
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to be a practice commonly followed. The 
other method of publiſhing the right, by re- 
cording the deed in the regiſter of ſaſines, 
though not authoriſed by the act eſtabliſhing 
the records, will equally with the ſaſine inti- 
mate the nature and extent of the ſervitude; 
yet even this does not ſeem to be held requi- 
ſite in the conſtitution of a negative ſervitude. 
(Gray v. Ferguſon, 31ſt January 1792.) In- 
deed it is obvious, that this unauthoriſed re- 
giſtration can add nothing to the effect of the 
deed; ſtill the practice is ſo neceſſary to the 
full eſtabliſhment of the ſyſtem of regiſtration, 
that there can be no impropriety in ſaying, 
that the practice ought to be general, and that 
every conſtitution of a ſervitude, as well as its 
diſcharge, ſhould, in this way, enter the re- 
cord. With this obſervation, I proceed to the 
ferm of the bond. 


>, 


Bond of Servitude. 


I, A. B., heritable proprietor of the ſubjects 
over which the ſervitude hereby granted is 
conſtituted, IN CONSIDERATION of a full 
price paid to me by C. D., have $0LD and DIs- 
 PONED, as I hereby SELL and DisPONE, to the 
faid C. D., his heirs and ſucceſlors in the lands 

Yor Mb 
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and dwelling-houſe lying at and 


to the ſaid lands themſelves, a real and perpe- 


tual ſervitude in, upon, and over that part of 
the lands and heritable ſubjects purchaſed by 
me from , extending in e 

| and extending in breadth j 
BINDING and OBLIGING myſelf, and my heirs 
and ſucceſſors in the ſaid lands, as I hereby ex- 
preſsly BIND and oOBLIGE myſelf and them, 
that we ſhall not at any time build, plant, or 
erect any fabric, building, trees, or planting, 
or any other object whatever, upon all or any 
part of the ſaid piece of ground, lying within 


the ſaid ſpace, whereby the view and proſ- 


pect from the foreſaid lands or dwelling-houſe, 
belonging to, and preſently poſſeſſed by the 
ſaid C. D., may be any wiſe hindered or ob- 
ſtructed, excepting only an out- wall for inclo- 
ſing the ſaid ground belonging to me as afore- 
ſaid, not exceeding the height of nine feet, 
which I and my foreſaids ſhall be at liberty to 
erect and uphold; WHICH SERVITUDE [ BIND 
and OBLIGE me and my above written, to 
WARRANT to the ſaid C. D. and his foreſaids 
at all hands, and againſt all deadly, as law 
will; AND I CONSENT to the REGISTRATION 
hereof in the general or particular regiſter of 


laſines, reverſions, &c, for publication, AND 
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in the books of Council and Seſſion, or other 
judges books competent, for preſervation, and 
that letters of horning on ſix days charge, and 
all other execution neceſſary, may paſs on a 
decree to be interponed hereto in common 
form; AND thereto I conNSTITUTE | 
my Procurators, &c. In 


WITNESS WHEREOF, &c. 
III. DISCHARGE OF A SERVTITU DE. 


I, C. D., conſidering that I and the tenants 
and poſſeſſors of my lands of have 
a right of ſervitude over the muir of 
belonging to A. B., lying within the pariſh of 

&c. in virtue of a grant of 
ſervitude, of date on which in- 
feftment followed in my favour, conform to 
inſtrument of ſaſine, dated „ 
recorded : AND FURTHER, 
CONSIDERING that the faid A. B. has paid me 
a certain ſum of money as the price of renoun- 
cing my faid right of ſervitude, of which 
price I hereby grant the receipt: THEREFORE, 
I have RENOUNCED and DISCHARGED, as L 
hereby RENOUNCE and DISCHARGE, to and in 
favour of the thid A. 1 and his e and ſuc- 


cellors in the lands of „„ 
G2 | 
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of ſervitude and tolerance of caſting feul, feal, 
and divot, and of paſturing cattle on the ſaid 
muir of „lying, &c. with the 
roads and privileges thereto pertaining, all as 
contained in the ſaid grant of ſervitude and 
infeftment following thereon ; Anp I hereby 
DECLARE the ſaid muir to be FREED and p1s- 


BURDENED of the foreſaid ſervitude in all 


time coming; WHICH DISCHARGE and Rk- 
NUNCIATION above written I BIN YH and OB- 
LIGE me, my heirs and ſucceſſors, to war- 

RANT to the ſaid A. B., and his foreſaids, at 
all hands, and againſt all deadly, as law will: 
AND I CONSENT to the REGISTRATION here- 
of in the general or particular regiſter of fi- 
fines, reverſions, &c. for publication, AND 


in the books of Council and Seſſion, for pre- 


ſervation or execution, as effeirs ; and thereto 


I CONSTITUTE 
my procurators, &c. IN wITNESS WHEREOF, 


. | 
This includes the forms by which ſervi- 
tudes are conſtituted or diſcharged. The 


next diviſion of the 28 treats of heritable ſe- 


curities. | 


66310 


H. HERITABLE SECURITIES FOR DEBT. - 
In treating of heritable ſecurities, I am to 
explain not only the deeds by which lands are 
conveyed in ſecurity of debt, but alſo thoſe 
by which ſuch ſecurities are transferred and 
diſcharged. _ ©} 

The deeds falling under this title run back 
to a very remote period, and the opinions 
which have been entertained in regard to 
them, as well as the changes which have ta- 
ken place in their form, become a very inte- 
reſting ſtudy to the conveyancer. It were a 
piece of the higheſt injuſtice not to direct the 
attention of the ſtudent to what Mr Roſs has 
written on the“ perſonal and moveable 
4 bond,” and on the form © of voluntary ſe- 
„ curities on land.” Even in the ſhape in 
which theſe treatiſes have been preſented to 
the public, collected from notes of lectures 
never prepared for publication, and with all 
the imperfection of a poſthumous work, the 
ſubject is opened up in ſo beautiful a manner, 
and at the ſame time treated with ſo much a- 
cuteneſs and ingenuity, that the ſtudent ac- 
quires enlarged and proper views, and is pre- 
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pared to ſtudy and to underſtand with facility 
all the points of modern practice. 

80 far as theſe changes require to be taken 
notice of here, it may be done in a few words. 
The purchaſe of an eſtate redeemable by the 
proprietor, diſtinguiſhed by the term wad- 


et, and the purchaſe of an annual income 


from land, which was alſo redeemable by the 
proprietor, and diſtinguiſhed by the name of 


annualrent- right, all originated in thoſe opinions 


of the unlawfulneſs of taking intereſt, which 
were ſo ſtrongly inculcated by the clergy : 
nor was it till after the Reformation, when 
theſe notions fell into diſrepute, and when, 


from the influence of commerce, conſiderable 


changes had taken place in the legal opinions 
with regard to bonds, that the heritable ſecu- 
rity aſſumed the natural form of a perſonal 
obligation for the ſum borrowed, with a con- 
veyance to land in ſecurity of that ſum, and 
of the intereſt that was to ariſe on it. 

I ſhould willingly have reſtricted myſelf in 
this part of the work to the modern forms; 
but as inſtances of a wadſet- right may till oc- 
cur in practice, and as it may often be neceſ- 
fary to convey or diſcharge that form of ſecu- 


rity, I feel it neceſſary to give an example of 


the wadſet, and of the deeds by which the 


proprietor is reinveſted in his eſtate, This I 


ſhall do under theſe three heads, viz. The con- 
ſtitution of the wadſet, its tranſmiſſion, and 


extinction, and I ſhall then proceed to the mo- 
dern heritable ſecurity. | 


I. OF THE WADSET RIGHT. | 


+ Th of the Conſtitution of the Wat Right 


It is agreed by our writers, In 1s pro- 
ved by the forms of old deeds, that origi- 
nally the wadſet was conſtituted by charter 
and ſaſine: The charter containing a clauſe 
of reverſion on payment of the money at a 


certain time and place. From this clauſe the 


borrower was called the reverſer, while the 
creditor was called the wadſetter. | 

We learn from the act 1469, c. 28. that in 
place of containing a clauſe of reverſion, wad- 
ſets had aſſumed the appearance of abſolute 


rights, while the right of reverſion was conſti- 


tuted by a ſeparate writing. The purpole of 
this act was to preſerve the right of the rever- 
ſer, who, by theſe abſolute rights had been 
expoſed to the acts of the wadſetter. But, in 
this attempt, the intereſt of purchaſers was 
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entirely overlooked, and a fale made by one 


apparently an abſolute proprietor, might have 


been reduced by the real proprietor on the 
production of a latent. deed of reverſion. Dan- 
gerous as this was to the purchaſer, and con- 
ſequently hurtful to the ſeller, it remained un- 
redreſſed till the eſtabliſhment of the records 


by the ſtatute 1617, c. 16. when effect was 


denied to the reverſion, as well as to the bond 
to make reverſions, unleſs they were duly re- 
corded in terms of that act. 

This deed now aſſumed the form of a con- 
tract, to which the wadſetter and reverſer 


, 


were parties, The reverſer alienated the lands 
"for the fum borrowed, and the wadtſetter 


granted a right of reverſion on repayment of 
that fum; and each party held a copy of the 
deed. While matters remained in this fitua- 
tion, the reverſer, (that is the proprietor of 
the eſtate), might have redeemed. the wadiet ; 
but the wadſetter had no way by which he 
might be enabled to quit his poſſeſſion, and 
recover his money. To remedy this, a clauſe 
of requiſition was introduced, by which the 
parties were put on an equal footing ; for as 
the debtor was formerly enabled to redeem 
his eſtate by the clauſe of reverſion, the cre- 


ditor was now enabled to recover his money 


—  -- 


by the clauſe of requiſition. And this brings 
us down to that form of the deed which I am 
to give. 

I muſt remark, however, that there was a 
diſtinction of wadſets into proper and impro- 
per. The proper wadfet, which was the ori- 


ginal form of the deed, created a complete ex- 
change. The eſtate was underſtood, during 


the not-redemprtion, to come in place of the 
ſum borrowed, whatever difference there might 


have been betwixt the produce of the eſtate 


and the intereſt of the money. On the other 
hand, in the improper wadſet, the creditor, 
the moment that his right was conſtituted, re- 
turned it to the proprietor on a leaſe for the 
preciſe intereſt of the money, in name of tack- 
duty; and amongſt other uſurious devices, we 
learn from the act 1597, c. 247. that it was 
cuſtomary, in the improper wadlet, to cover the 
ſtipulation for a higher intereſt by taking a 
tack-duty in victual. | 

But to return to what more immediately re- 
lates to the form of the deed, I am now to 
preſent the form of the wadſet after it had be- 
come a mutual contract betwixt debtor and 
creditor, containing a clauſe of requiſition as 
well as a clauſe of reverſion. 
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IT is CONTRACTED and AGREED betwixt 
A., heritable proprietor of the lands after men- 


tioned, ON' THE ONE PART, and B. ON THE 


OTHER PART, in manner following: THAT 
is to sA r, the ſaid A., IN CONSIDERATION 
of the ſum of L. „ paid to him by the ſaid 
B., \ hrs he ce ee er the receipt, re- 
nouncing all exceptions to the contrary, Has 
SOLD, WADSFTTED, and DISPON FD, as he here- 
by SELLS, ALIENATES, WADSETS, and D1s- 
PONRs, to and in favour of the ſaid B., and 
His heirs and aſſignees whomſoever, heritably; 
BUT REDEEMABLE ALWAYS, and under RE- 
VERSION, in terms of the clauſe of redemp- 
tion after ſpecified, 21 L AND WHOLE (here 
the lands are deſcribed as in the title-deeds), 
together with all right, title, intereſt, claim of 
right, property, and poſſeſſion, which the ſaid 
A., his predeceſſors and authors, had, have, 
or any ways may have, claim, or pretend to 
the lands and others foreſaid, during the not- 
redemption thereof: IN WHICH LAN DS and 
others the ſaid A. BIN DS and OBLIGES him- 
felt and his foreſaids to infeft and ſeaſe the 
ſaid B. and his foreſaids, and that by two 
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infeftments and manners of holding, the one 
thereof to be holden of the faid A. and his 
foreſaids in free blench, for payment of a 
penny Scots, on the grounds of the ſaid lands, 
at the term of Whitſunday yearly, if aſked 
only, and rglieving the ſaid A. and his fore- 
ſaids of the duties and ſervices payable therefor 
to their ſuperiors, and the other of the ſaid in- 
feftments to be holden from him and his fore» 
faids, of their immediate lawful ſuperiors there- 
of, by the ſame tenure, for performance of the 
ſame ſervices, and as freely in all reſpects as the 
ſaid A. holds or might hold the ſame himſelf, 
and that either by reſignation or confirmation, 
or by both, the one without prejudice to the 
other; and for completing the ſaid infeftment 
by reſignation, the ſaid A. hereby MAK ES and 
CONSTITUTES i 14 bye! al 
jointly and ſeverally, his irrevocable procura- 
tors, for him, and in his name, TO cOMPEAR 
before his immediate ſuperiors of the ſaid 
lands, or their commiſſioners in their names, 
having power to receive reſignations, and 
thereupon to grant new infeftments, AND 
THERE duly and lawfully, by ſtaff and batton, 
as uſe is, for the ſaid A., and in his name, TO 
RESIGN AND SURRENDER, as he by theſe pre- 
lents RESIGNS, SURRENDERS, UPGIVES, OVER» 
D 2 | 
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foreſaid, IN FAVOUR, and for new infeft- 
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GIVES, and DELIVERs,. ALL and WHOLE the 
ſaid lands and others, lying and deſcribed in 


manner foreſaid, and here held as repeated, 


together with all right, title, intereſt, claim of 
right, property, and poſſeſſion, petitory or poſ- 


ſeſſory, which he, his predeceſſorꝭ or authors, 


heirs and ſucceſſors, had, have, or any ways 
may claim or pretend thereto, IN THE HANDS 
of his ſaid ſuperiors, or their commiſſioners 


ments of the ſame to be 61vEN and GRaNT- 
ED to the ſaid B., and his foreſaids heritably, 
BUT REDEEMABLE always in terms of the 
clauſe of. reverſion after inſerted ; AcTs, in- 
ſtruments, and documents in the premiſſes to 


take, AND generally every other thing there- 

anent to do which he could have done him- 
ſelf, had he been perſonally preſent, or which | 
to the office of procuratory in ſuch caſes is 
known to belong; ALL WHICH he promiſes 
to hold firm and ſtable: waicny LAN DS and f 
others above diſponed, with the preſent wad- ] 
Tet-right of the ſame, and infeftments to fol- 6 
low hereupon, the ſaid A. BIN DS and OBLI- t 
GEs himſelf and his foreſaids, to warrant, to 1 
the ſaid B., and his foreſaids, during the not t 
redemption, to be free from all burdens and 7 
incumbrances, and grounds of eviction what- a 


ever, at all hands, and againſt all mortal: 
AND FURTHER, the ſaid» A. BINDS and os 
11Gts himſelf and his foreſaids to: free and 
relieve the ſaid B. and his foreſaids, of all 
| ceſs, miniſters ſtipends, ſehoolmaſters ſalary, 
and all other public and parochial ' burdens 
payable for the ſaid lands preceding 

| the ſaid B. and his fore» 
| faids being bound to free and relieve the ſaid 
A. and his: foreſaids, of the ſame, for all years 
and terms thereafrer during the not redemps 
tion of the lands and others foreſaid : -AND 
FURTHER; the ſaid A., by theſe preſents, NOT 
ONLY ASSIGNS and DISPONEs. to and in fas 
vour of the ſaid B. and his foreſaids, the whole 
writs; (here inſert an aſſignation to the title- 
deeds, and to the rents, with a clauſe of war. 
randice, the title-deeds at all hands, and the 
rents againſt all facts and deeds); AND the 
ſaid A. BINDS himſelf and his foreſaids to 
c1vE the us of the title-deeds of the ſaid 
lands to the ſaid B. and his foreſaids when- 
ever they ſhall have occaſion for them, on 
their receipt and obligement for re- delivery 
within a ſpace ſuited to the occaſion for which 
they may be wanted, and under a ſuitable pe- 
nalty, in caſe of a failure to re- deliver the ſame 
at the time appointed: AND, IN THE EVENT 


that the ſaid B., or his foreſaids, SHALL here. 
after INCLINE to have the ſaid fam of L. 


REPATD to them rather than to retain TA 


right hereby conſtituted, THEN, and in THAT 
CASE, the ſaid A. BIN DS and OBLIGES himſelf 
and his foreſaids, to make payment to the ſaid 
B. and his above written, of the ſaid ſum of 
L. at the ſaid term of Martinmas . 
or at any other term of Whitſunday or Mar- 
tinmas thereafter, upon the premonition of 
ſixty days, to be made by the ſaid B. and his 


foreſaids to the ſaid A. and his foreſaids per- 


ſonally, or at their dwelling-places, in pre- 
ſence of a notary- public and witneſſes, wirn 
the ſum of I. money foreſaid of li- 
quidate penalty in caſe of failzie, and the 
lawful intereſt of the ſaid principal ſum from 
and after the term at which payment ſhall be 
required, during the not payment thereof: 
AND, oN THE OTHER PART, the ſaid B. 


hereby No ONLY DECLAK Es, that the ſaid 
lands and others sHALL be REDEEMABLE from 


him and his foreſaids by the ſaid A. and his 
foreſaids, in terms of tlie clauſe of reverſion 
after inſerted; BUT ALSO BINDS AND OB” 
LIGES himfelf, and his foreſaids, on pay*- 
ment and conſignation as aforeſaid of the 
foreſaid ſum of L. , with any intereſt 
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or expences that may be due thereupon, To 
GRANT and DELIVER to the ſaid A., and his 
foreſaids, a ſufficient formal and legal RE- 
NUNCIATION of the ſaid lands and others be- 
fore diſponed, and of this preſent wadſer, and 
of all infeftments which may follow hereupon, 
containing all clauſes neceſſary for the extinc- 
tion of the fame, AND for | REINVESTING and 
RE-ESTABLISHING the right of the ſaid lands 
and others in the perſon of the ſaid A. and his 
foreſaids: AND FURTHER, it is hereby ſpe- 
cially PROVIDED and AGREED To by BOTH 
PARTIES, that the ſaid B. and his foreſaids 
{hall not be accountable to the ſaid A., or his 
foreſaids, for their intromiſſions with the rents 
or profits ariſing from the ſubjects hereby con- 
veyed during the not redemption thereof, it 
being the intention of the parties that this 
ſhall be a proper wadſet. (Then follows a 
clauſe of regiſtration for diligence, a precept 
of ſaſine, and teſting clauſe.) The precept 
will be in the form of the precept on the com- 
mon diſpoſition, with this change, that after 
the delivery of ſymbols you ſay, and all o- 
* ther ſymbols neceſſary, BUT REDEEMABLE 
* 1LwayYs, and under reverſion, in manner 
“ following: THAT IS TO SAY, PROVIDING, 
* As it is hereby expreſsly PROVIDED AND 
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32 
DECLARED, that the ſaid lands bk others 
' ſhall be REDEEMABLE by the ſaid A., and 
his heirs and ſucceſſors, from the. ſaid B. 
and his forefaids, by payment making to 


Wallets. 


the ſaid B. or his foreſaids, of the foreſaid 


ſum of L. „ at the term of Martinmas 


, or at any other term of Whitſunday 


or Martinmas thereafter, and that within 
the New Seſſion-houſe of Edinburgh, in 


that part thereof where the Commiſſary- 


court is in uſe to be held, on the term-day, 
if a lawful day, and failing thereof, the 
firſt lawful day thereafter, betwixt the hours 


of twelve noon and one afternoon of fuch 


day, upon premonition always of ſixty days 
preceding the fame to be made by the ſaid 


A. or his foreſaids, to the faid B. or his 


foreſaids, perſonally or at their dwelling-pla- 


ces, if within Scotland at-the time, in pre- 


ſence of. a notary and witneſſes ; and if 


then forth thereof, at the market-croſs of 


Edinburgh only; and in the event of their 


abſence at the time of redemprion, or of their 
refuſal to accept of the foreſaid ſums, by 


conſignation thereof in the hands of the 
[treaſurer of the Bank of Scotland, or of the 


caſhier of the Royal Bank of Scotland for 
the time, to be made forthcoming on the 
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« peril of the I AND FURTHER DE- 
„ CLARING, that theſe preſents, or an extract 
4 or copy of the ſaſine to follow hereupon, 18 
« and ſhall be ſufficient for uſing the ſaid or- 
« der of redemption ; 3 AND THIS in no ways 
« ye leave undone; WHICH to do the ſaid A, 
10 commits to you, &c. f 


2. The Improper Wadſet. 


The characteriſtic of the improper wadſet 18 
the ſecurity which it afſords to the wadſetter 
for his principal ſum and intereſt, be the pro- 
duce of the eſtate ever ſo inſufficient for the 
purpole ; whereas the proper wadſet, as I have 
formerly remarked, gives the eſtate to the wad- 
ſetter in place of his money, and until requiſition 
1s made, he continues. to enjoy the rents of the 
eſtate as an equivalent for his intereſt, whatever 
theſe rents may amount to, whether more or 
leſs than the legal intereſt of the wadſet ſum, 
Whenever therefore it appears that the wad- 
ſetter runs no riſk, but is entitled to his full 
intereſt, on giving allowance for the rents 
drawn by him, then the wadſet is held to be 
an improper one; yet, according to the re- 

Vox. II. E 
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gular notion of an improper wadſet, it ought 
to contain a back tack in favour of the rever- 
fer, for payment of a rent equivalent'to the 
intereſt. I ſhall give examples of both forms, 
1. Of a wadſet which appears to be an impro- 
per one from the regulations which it con- 
tains in the clauſes of requiſition and redemp- 
tion; and 2. of an improper wadſet with a 
back tack. 

1. The form is the ſame with that which 
has been already given, with the following al- 
terations. The clauſe of requiſition will run 
thus: © AND in the EVENT that the faid B., 
or his foreſaids, ſhall hereafter incline to 
* have the foreſaid ſum of L. , with the 
« intereſt then due thereon, and ſuch expences 
% as may be incurred, REPATD to them, rather 
e than to retain the ſecurity hereby conſtitu- 
« ted, THE ſaid A. BIN DS and OBLIGES him- 
4 ſelf and his foreſaids To PAY to the ſaid B. 
“ and his foreſaids the ſaid ſums, principal, 
* intereſt, and expences, OR ſuch part there- 
„ of as {hall remain unextinguiſhed by the 
« intromiſſion of the ſaid B. or his fore- 
* faids, with the rents and profits of the ſaid 
* lands; AND THAT at the ſaid term of Mar- 
„ tinmas „or at any other term of Martin- 
* mas or Whitſunday thereafter, on premoni- 


« 
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tion of ſixty days to be made by the ſaid B., 
or his foreſaids, to the ſaid A., or his fore» 
faids, in -preſence of a notary-public and 
witneſſes; AND in caſe payment ſhall not 


be ſo made, the ſaid A. B1NDs and OBLI- 


oEs himſelf, and his foreſaids, to make pay= 


ment to the ſaid B., and his foreſaids, of the 


ſum of L. of liquidate expences, with 
annualrent of the ſaid principal ſum there- 
after during the not- payment thereof; DE- 
CLARING ALWAYS, that although the ſaid 
B. is to account for his intromiſſions with 
the rents and profits of the ſaid lands, and 
to give deduction thereof out of his claims 
againſt the ſaid A., YET this ſhall not infer 
an obligation on him to be anſwerable for o- 


miſſions, or for the ſolvency of tenants, or 


for not doing diligence, BUT ONLY for his 
actual intromiſhons, after deduction of all 
charges, and neceſſary allowances to factors 
and other managers, which he may have in- 
curred in managing the ſaid eſtate, or in re- 
covering the ſaid rents.” Then the deed 


goes on to the obligations on the creditor, in 
which a correſponding change will take place, 
thus: “ AND ON THE OTHER PART, the ſaid 


it 


B. hereby expreſsly DECLARES, THAT the 


ſaid LAN DS and others above diſponed 


E 2 


„% 2 


« SHALL be REDEEMABLE by the faid A., and 
« his heirs and aſſignees, FROM the ſaid B. and 
« his forefaids, by PAYMENT to them of the 
« faid su of L. „AN whole bygone in- 
e tereſt that may then be due thereon, wity 
* any expences incurred by them in making 
«-the ſaid rents, mails, and duties effectual, Ar 
« LEAST of ſuch part of the ſaid ſums as ſhall 
* remain due and unextinguiſhed by the in- 
* tromiſſion of the faid B. or his foreſaids, 
4 with the rents and profits of the lands and 
& others above diſponed ; AND THAT at the 
« ſaid term of Martinmas , or at any 
4 other term of Martinmas or Whitſunday 
« thereafter, on the premonition always of 
„ fixty days, to be made to the ſaid B. and his 
te foreſaids, IN PRESENCE of a notary-public 
e and witneſſes, perſonally, or at his dwelling- 
4 place, IF WITHIN Scotland at the time, OR 
© IF FORTH thereof, at the market-croſs of 
„ Edinburgh only; anD THAT the place of 
„ redemption be within the New Seſlion-houſe 
4 of Edinburgh, in that part thereof where 
« the Commiſſary- court is in uſe to be held; 
« AND in caſe of ABSENCE or REFUSAL, that 
e the foreſaid ſums be conſigned in the hands 
of the treaſurer of the Bank of Scotland, or 


«© of the caſhier of the Royal Bank for the time, 


n 
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4 on the peri! of the conſigner, for the law- 
4 ful redemption of the ſaid lands and o- 
« thers above diſponed; DECLARING, that a 
« copy hereof, or of the inſtrument of ſaline 
« to follow hereon, ſhall be as valid and ef- 
« fetual for uſing the ſaid order of redemp- 
« tion, as if a particular letter of reverſion 
« were made and regiſtered apart.” Then 
follow an obligation to renounce, a clauſe of 
regiſtration for diligence, a precept of ſafine 
referring to the preceding clauſe of redemption, 
and a teſting clauſe. 

2. The improper wadſet with a back tack, 
goes on in the ſame form with that of the 
proper wadſet down to the clauſe of requiſition, 
which is to be expreſſed in this manner: Anp 
N THE EVENT that the ſaid B., or his fore- 
& ſaids, SHALL hereafter INCLINE to have 
* the foreſaid sud of L. repaid to them, 
rather than to retain the ſecurity hereby 
©* conſtituted, the ſaid A. BI NDS and OBLIGES 
« timfelf and his foreſaids To pay to the 
© ſaid B. or his foreſaids the ſaid principal 
« fun: of . , WITH the annualrents or 


* tack-duties due at the time, ariſing from the 


* tack herein after contained, wir R the 
* termly failzies that may have been incurred 


by the failure to pay the ſame at the terms 


* ſpecified in the ſaid leaſe, Ax D THAT at the 
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ſaid term of Martinmas , or at any O- 
ther term of Martinmas or Whitſunday 
thereafter, on premoniuon of ſixty days to 


© be made by the ſaid B. or his foreſaids to 
the ſaid A. or his foreſaids, IN PRESENCE 
of a notary-public and witneſſes; AND in 
caſe the ſaid A. ſhall fail to make payment 


of the ſaid principal ſum at the ſaid term, 
he and his foreſaids ſhall be further liable in 
the payment of L. of liquidate expen- 


ces, and in the legal intereſt of the princi- 


pal ſum above mentioned, from the term at 


which payment ſhall be ſo required, and 


during the not payment thereof: AND, on 


THE OTHER PART, the ſaid B. sETs, and 


in TACK and AasSEDATION LETS, for the 


annualrent or yearly tack-duty after ſpeci- 
fied, To the ſaid A., his heirs or aſſignees, 
the whole lands and others above deſcribed, 


for the crop and year „, and in all time 


thereafter during the not-redemption, wiTH 
POWER to them to poſleſs the ſame as fully 
in all reſpects as the ſaid B. could have 


done before granting hereof: FR WHICH 


CAUSES, the ſaid A. hereby BI NDS and 0B- 
LIGEs himſelf, and his foreſaids, to make 
payment to the ſaid B. and his foreſaids of 
an annualrent of L. Sterling, or of ſuch 


made. 39 


« an annualrent, leſs or more, as by law for 
' 6 the time ſhall correſpond: to the foreſaid 
Cc 
C6 


principal ſum of L. ; anp THAT at two 
terms in the year, Whitſunday: and Mar- 
„ tinmas, by equal portions, beginning the 
« firſt term's payment at Martinmas , for 
« the half year's annuity immediately prece- 
ding that term, and ſo forth thereafter at 
the terms above expreſſed during the con- 
tinuance of this tack, with the ſum of L. 
money foreſaid of liquidate penalty for 
each term's failure in payment of the ſaid 
tack-duty; AND FURTHER, to pay the ceſs, 
feu- duties, miniſters ſtipend, and ſchool- 
maſters ſalary, with all other public or pa- 
rochial burdens impoſed or to be impoſed 
on the ſubjects let; PRO VIDINOG ALWAYS, 
as it is hereby PROVIDED and AGREED, 
that if the forementioned tack-duty sHALL 
remain due for two whole years together, 
then this leaſe ſhall % facto become voip 
and NULL, and from that time the ſaid B., 
or his foreſaids, ſhall be at liberty to eject 
the ſaid A., or his foreſaids, under which 
irritancy this leaſe is granted, and is to be 
accepted by the ſaid A. and his foreſaids, 
and not otherwiſe: AND FURTHER, the 
faid B. hereby DECLAREs, that the ſaid 
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lands and others ſhall be REDEEMNABLE from 


him and his foreſaids by the ſaid A. and 


his. foreſaids, in terms of the clauſe of re- 
verſion after inſerted; AND THAT theſe 


preſents, or an extract or copy of any ſaſine 


to follow hereupon, is and {hall be ſuffi- 


cient for uſing the ſaid order of redemption: 
AND FURTHER, be IN DS and oOBLIGES 


| himſelf and his foreſaids, on payment or 


conſignation as aforeſaid, of the foreſaid 


principal ſum of L. „ with the annual- 


rent or tack-duties and termly penalties 


payable at the time, and of the expence he 
ſhall have laid out in completing this right, 
or in obtaining decrees- againſt tenants, or 


doing diligence to enforce payment of the 


ſaid rents, TO GRANT and DELIVER to the 


ſaid A. and his foreſaids, a ſufficient for- 
mal and legal RENUNCIATION. of the ſaid 
lands and others before diſponed, and of this 
preſent wadſet, and of all infeftments which 
may have followed hereon, containing all clau- 
ſes neceſſary for extinguiſhing the ſame, and 
for re- inſtating and re- eſtabliſning the right 
of the ſaid lands in the perſon of the ſaid 
A. and his foreſaids; AND BOTH PARTIES 
CONSENT to the regiſtration hereof,” &c. 


* 


Wadfetr. a 


6c for diligence, EIT: of hs _—_ 


« clauſe.” 


In completing his been innen may 
be taken on the precept, and that may be con- 
firmed; or reſignation may be made on the 
procuratory of reſignation, and a charter of 
reſignation obtained; in the ſame Way as in the 


caſe of the common diſpoſition to a purcha- 


ſer. Theſe will make the right of the wadſet- 
ter a public one, but while the ſaſine remains 
unconfirmed, the right 13 18 held to de a baſe 


ONE, ; 75 
The ſaſine differs from a ſaline on the 


common diſpoſition in the following particu- 
lars. The wadſet is thus narrated: Havinae: 
„ AND HOLDING in his hands a contract of 
„ wadſet BETwIXIT A. and B., ON THE ONE 
* and OTHER PARTS; whereby the ſaid A., 
* IN CONSIDERATION of the 8UM oF L. , 
% paid to him by B., s0LD, ALIENATED, 
* WADSETTED, AND DISPONED to B., his 
„ heirs and aſſignees whomſoever, heritably, 
but under reverſion in manner therein and 
* after mentioned, ALL AND WHOLE, &c. 
(If the | clauſe of redemption docs not enter the 
Precept, you ſay), BUT REDEEMABLE ALWAYS 
in manner therein and after ſpecified ; 

* THAT. 1S TO sar, PROVIDING, as it is 
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thereby expreſsly pxoviDED and DpECL a» 


RED, and ſhall be proviDeD and DECLa- 


RED in the infeftments to follow thereon, 
THAT the ſaid lands and others $HALL be 


REDEEMABLE by the ſaid A., and his heirs 


and ſucceſſors, from the ſaid B. and his fore- 


ſaids, by payment making to the ſaid B. or 


his foreſaids of the foreſaid ſum of L. | 
at the term of Martinmas „ or at any 

other term of Whitſunday or Martinmas 
thereafter; AND THAT within the New Seſ- 


ſion-houſe of Edinburgh, in that part there- 
of where the Commiſſary- court is in uſe to 


be held, on the term day, if a lawful day, 


and if not, on the firſt lawful day thereafter, 
betwixt the hours of twelve noon and one 
afternoon of ſuch day, on premonition al- 
ways of fixty days preceding the ſame, to 
be made by the ſaid A., or his foreſaids, to 
the ſaid B., or his foreſaids, perſonally, or 
at their dwelling-places, if within Scotland 


at the time, in preſence of a notary and wit- 


neſſes, and if then forth thereof, at the mar- 
ker-croſs of Edinburgh only: And 1N the 


EVENT of their abſence at the time of 


redemption, or of their refuſal to accept of 
the foreſaid ſums, BY CONSIGNATION there- 
of in the hands of the treaſurer of the Bank 


« Scotland,'or of the caſhier of the Royal Bank 
« of Scotland for the time, to be made forth- 
« coming on the peril of the conſigner: jp 0 i 


this clauſe, as commonly happens, is contained in 


the precept, it is not taken notice of here, and 


you proceed thus) : AND the ſaid A, there- 
« by BouND and OBLIGED, him to infeft 


& the ſaid B. and his foreſaids in. the ſaid 
„lands, by two infeftments and manners 
© of holding, the one thereof to be holden of 


« the ſaid A., and his foreſaids, and the other 


„ to be holden from him of his immediate 
% ſuperiors thereof, in manner mentioned in 
«* the ſaid contract of wadſet, As the fame, 
containing procuratory of reſignation, pre- 
« cept of ſafine, clauſe of reverſion, with ſe- 
* yeral other clauſes, in itſelf more fully 
„ bears; WHICH CONTRACT OF WADSET, 
containing the precept of ſaſine above men- 


«* tioned, and herein after inſert, the ſaid at- 


* torney PRESENTED to the ſaid baile.” 
(The form is then the ſame with the ſaſine on 
the charter till you come to), © GAVE and 
* DELIVERED heritable ſtate and ſaſine, ac- 
* tual, real, and corporal poſſeſſion, to the ſaid 
“B. and his forcſaids, of ALL and WHOLE 
* the lands and others lying and deſcribed in 
$4 
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manner foreſaid; AND THAT by deliver- 
ance to the ſaid B., or his foreſaids, or to 
his or their attornies, in his or their names, 
bearers hereof, of earth and ſtone of the 
ground of the faid lands, and all other 
ſymbols uſual and neceſſary, in terms of 
the precept of ſaſine above inſerted in all 
points; TO BE Hol DEN as aforeſaid, Bur 
8 REDEEMABLE ALWAYS, and under rever- 
* fon, in terms of the clauſe of redemption 
« particularly above ſpecified, WHEREUPON, 
* and upon ALL AND SUNDRY the eee 
Vc. in common form. | | 

This ſaſine completes the wadſet- right, and 
ſecures it as a baſe right holding of the rever- 
fer, and which the wadſetter may at any time 
raiſe into a public one by confirmation. 


Ei 68 £ 25 4 * 


Eil to a Reverfion. 


When this form of ſecurity was in uſe, there 


was ſometimes occaſion for what was called 
an „ eik to the reverſion.” The right of re- 
verſion entitles the reverſer or proprietor to re- 
deem the lands, on payment of a certain ſum; 
and this eik is an addition made to the ſum 
which muſt be paid by the reverſer; ſo that 
in fact the eik to the reverſion conſtitutes an 


e 


Machen. Us 


additional ſecurity to che wadſerter or: a new 
debt, 3257 | 


[4 


66 


J A., a that by a contract of 
wadſet, of date the day of , entered 


into between B. and me, (here narrate the 


% wadfet and infeftment); AND THAT I, by 
« my bond, of date the day of 


te 


ee 


BOUND and oBLIGED me, my heirs and 
ſucceſſors, to make payment to the ſaid B. 
of the ſum of L. „ with L. 


of liquidate penalty in caſe of failure, and 


legal intereſt of the ſaid principal ſum from 


the date of the bond, during the not- pay- 
ment thereof; aND SEEING that the ſaid B. is 
deſirous to be ſecured in manner under writ- 
ten, THEREFORE I hereby aDD, EI K, and Ac- 
CUMULATE the foreſaid ſum of L. „ with 
the intereſt and penalty before ſpecified, to 
the ſums contained in the wadſet-right be- 
fore narrated ; AN b I do hereby $USPEND 
and CONTINUE the REVERSION, and all be- 
nefit of redemption of the foreſaid lands, 
until NOT oNLy the foreſaid suM or L. 

before ſpecified, contained in the ſaid origi- 


nal wadſet-right, BUT ALSO the ſaid sun 
of L „contained in the bond laſt be- 


fore narrated, BE FULLY SATISFIED" and 
PAID, Or CONSIGNED, for the uſe and be- 
hoof of the ſaid B. and his foreſaids, in 
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manner, and upon the premonition contain- 


ed in the ſaid wadſet-right; WITHOUT PRE. 


JUDICE ALWAYS to the ſaid: B., and his fore. 


ſaids, to uſe all manner of execution, real 


and perſonal, the one without prejudice to 
the other, againſt me and my foreſaids, in 


the laſt- mentioned bond, for the ſaid ſum 


of L. „ WITH the annualrents and pe- 
nalties foreſaid, in the ſame manner, and as 
freely in all reſpects as if theſe. preſents 
had not been granted: AND I coNS$ENT to 
the REGISTRATION hereof in the books of 
Council and Sefton, or others' competent, 
that all execution neceſſary may paſs here- 


on in form as effeirs, AND in the general or 


particular REGISTER of SASINES, REVER- 
SIONS, &c. for publication; aND thereto 


I conſtitute,” &c. 
This deed is not mentioned in the act 16 17 


but in practice it is recorded in the regiſter of 
ſaſines, reverſions, &c.; and the effect of it is 
to burden the reverſer's right even in the per- 
ſon of a ſingular ſucceſſor. 


2.27 2 ion of the Wadfet. 


The wadſce may be the ſubject of commerce 


as much as any other heritable property; and 
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it may be conveyed either before or after ſa- 
ſine has been taken on it. 2 ff 


Difpofition of j Wadſet. 


I B., CONSIDERING THAT, by a CONRACT 
oF WADSET, entered into betwixt A. and me, 
of date „ the ſaid A., for the cauſes. 
therein ace 801 b, WADSETTED, and 
DISPONED to me, my heirs or aſſignees, heri- 
tably, but under reverſion, in manner therein 
ſpecified, ALL AND WHOLE the lands of 
and others particularly after deſcribed, as the 
ſaid contract of. wadſet, containing an obliga- 
tion to infeft a me vel de me, procuratory of 
reſignation, precept of ſaſine, clauſe of re- 
demption, and ſundry other clauſes, in itſelf 
more fully bears: IN VI RT VUE of which con- 
tract of wadſet, and precept of ſaſine therein 
contained, I was duly IN FEFr in the ſaid lands, 
as appears from the inſtrument of ſaſine in my 
favour, dated , and regiſtered : AND 
NOW SEEING that C. has made payment to me 
of the ſum of L. „ whereof I acknowledge 
the receipt, renouncing all exceptions to the 
contrary; THEREFORE I have $0LD and pis- 
?ONED, as I DO hereby SELL and DIsPONE, 
o and in favour of C., his heirs or aſſignees, 


by 1 
* „ 
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heritably, but under reverſion, i in manner ſpe. 
cified in the contract of wadſet above narra. 
ted, ALL AND WHOLE (here inſert the lands 
at length; then inſert an obligation to infeft, 
with a procuratory of reſignation, as in the wad- 
ſet; you then proceed in this way): AN p Fun- 
A THER, I hereby MAKE and! coxsTITVTE the 
Kid C. and his foreſaids, my ceſſioners and affg- 
nees in and to the principal ſum of L. „ contain. 


ed in the ſaid contract of wadſet, TOGETHER ˖ 
with the legal annualrent of the ſame, from the 4 
date of theſe preſents; or from the time that 
the faid C. ſhall be obliged ro quit the poſ- 0 
ſeſſion of the lands and others above diſponed, b 
to the ſaid A., or any perſon claiming in his r 
right in terms of law; AND ALSO IN AND ro fr 
the liquidate penalty correſponding to the prin- b 
cipal ſum, if incurred, wir H the ſaid con- tr 
tract of wadſet itſelf, and inſtrument of ſaſine di 
following thereon in my favour, whole heads WM 6 
and clauſes therein contained, wiTH all that 3s 
has followed, or is competent to follow there- pl 
on; TURNING AND TRANSFERRING the pre- I 
miſſes, from me and my foreſaids, To and 1N pr 
FAVOUR OF the ſaid C. and his foreſaids, whom wi 
I hereby $URKkoGATE and SUBSTITUTE in tra 
my full right and place thereof for ever; wiTH on 
POWER to him and them to intromit with -F'$ 


FF 
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and uplift, and, if neceſſary, to purſue for the 


ſums of money above aſſigned ; diſcharges, re- 
nunciations, or conveyances thereof to grant; 
and GENERALLY every other thing to do in re- 


lation to the premiſſes that I might have done 


before granting hereof; wich DisPosI TION 
AND ASSIGNATION above written, infeftment 
to follow hereupon, and wadſet-ſums hereby con- 
veyed, I BIND AND OBLIGE me to WARRANT 
to the ſaid C. and his foreſaids, from all facts 
and deeds done or to be done by me in prejudice 
hereof. AND FURTHER, LI hereby MAKE AND 
CONSTITUTE the ſaid C. and his foreſaids to 
be my ceſſioners and aſſignees IN AND To the 
rents and profits of the ſaid lands; and that 
from and after the term of „which is here- 
by declared to be the term of the ſaid C. 's en- 
try to the ſaid ſubjects, and in all time coming 
during the not- redemption thereof; sURRo= 
GATING hereby and sUBSTITUTING the faid 
C. and his foreſaids, in my full right and 
place of the premiſſes; AND which aſſignation 
I oBLIGE me to WaRRANT from my own 
proper facts and deeds only; Ap I have here- 
with delivered up to the ſaid C. the ſaid con- 
tract of wadſet, and infeftment following there- 


on, of the reſpective dates above written: A ND 


l cons:NT to the KEGIS TRATION hereof in 
You. G 
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the books of Council and Seſſion, or other 
judges books competent, therein to remain for 
preſervation ; and thereto conNSTITUTE 

MY PROCUKATORS, &c, 


And further, I hereby DESIRE and REQuiIre 


you , Jointly and ſeverally, my 
| bailies, &c. In the precept of ſaſine, you will 
add, but redeemable always,” as directed 
in the precept of the wadſet-right. | 
This is the form of the conveyance of the 


proper wadſet, and from it the conveyance of 


the improper wadſet may be eaſily framed. 
3. Extinfion of the Maaſei. 


/ 


conſtitution and tranſmiſhon of the wadſet- 
Tight, with a degree of attention more than 
ſufficient, I am afraid, for the preſent ſtate of 
that deed, I ſhall now explain the means by 
which it is diſſolved. This is done either by 
the reverſer, or by the wadſetter, for either of 
them is poſſeſſed of the means of extinguiſh- 


ing the wadſet. Thus the reverſer, in terms 


of the clauſe of reverſion, may redeem the 
lands; or the wadſetter, on the clauſe of re- 
quiſition, may proceed to enforce payment of 


the wadſet ſum. Theſe are the forms of the 


Having thus explained the forms of the 


1 


3 


er 
ni 
re- 


vet 
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legal diſſolution of this right; and it may be 
put an end to by the voluntary agreement of 
the parties, the reverſer making payment of 
the wadſet · ſum to the wadſetter, and the wad- 


ſetter reconveying the property to the reverſer. 


In order to explain this more clearly, I ſhall 
firſt ſuppoſe that the reverſer is deſirous of ob- 
taining acceſs to his eſtate, and I ſhall give the 
forms by which this is to be enforced ; theſe 
will be followed by the forms proper to be 
uſed where the parties agree to ſettle the mat- 


ter in a friendly manner: I ſhall then ſuppoſe, 


that the movement is made by the wadletter, 
and that he is to recover his money through 
the clauſe of * 


1. Form of the Extinction of the Wadſet by Fre- 


monition and Conſignation. 


The reverſer grants a procuratory, empow- 
ering a perſon to appear for him to premo- 
niſh the wadſetter, and to pay or conſign the 
redemption-money, thy . 


IA. do hereby CONSTITUTE and APPOINT 
; jointly and ſe- 


verally, to be my procurators, for me, and in 
my name to paſs, and in preſence of a nota- 


G 2 
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ry- public and witneſſes, PREMONISH. B. per- 


ſonally, or at his dwelling-place, to attend on 


the term of Whitſunday next, between the 
hours of twelye noon and one afternopn, AT 
the new Seſſion-houſe of Edinburgh, in that 
part thereof where the Commiſſary-court i 18 


in uſe to meet, AND THERE to RECEIVE from 
me, or my procurators in my name, payment 


of L. (This is the form of the proper 
wadſet; but when it is an improper wadſet on 
which the conſignation is to take place, the 
other ſums muſt alſo be mentioned, and this 
will be governed by the terms of the clauſe of 
redemption), ON DELIVERING tome or them a 
valid RENUNCIATION and GRANT of RE“ 
DEMPTION of the following ſubjects, viz. ALL 
and wHOLE (here copy in the lands); WHICH 
LANDS and others were diſponed and wadſet- 
ted by me to the ſaid B., by a contract of wad- 


ſet, entered into betwixt him and me, of date 


the I BV which contract it 18 
declared, that the ſaid lands and others SHALL 


be REDEEMABLE from him and his foreſaids, 


by me, my heirs and ſucceſſors, in terms of 
the clauſe of reverſion therein contained; aND 
THAT the ſaid contract of wadſet, oR an ex- 
tract of the ſaſine following thereon in fayour 
of the ſaid B., sHALL be ſufficient for us I N 
the ſaid order of REDEMPTION 3 AND FUR” 


] 
- 
N 


T 


* 
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THER to premoniſh the ſaid B., chat I ſhall 


then be ready to fulfil the whole articles in- 


cumbent on me by the ſaid contract of wad- 


ſet: AND FURTHER, I hereby empower my 
ſaid procurators, jointly and feverally, To. A- 
PEAR at the time and place before written, 
and to offer or to deliver to the faid B. the 
foreſaid ſum of L. ON his granting the 
renunciation before written; AND. in caſe of 
his ABSENCE, or of his REFUSAL to RECELVE 
the ſaid ſums, and to RENOUNCE the foreſaid 
wadſet and infeftment thereon, THEN to coN- 
SIGN the ſame id the hands of the treaſu- 
rer of the Bank of Scotland, or of the ca- 
ſhier of the Royal Bank of Scotland, anD 
to proteſt that the foreſaid LAN DS may. be 
held to be duly REDEEMED, 1n terms of the 
clauſe of redemption above mentioned, AND 
thereupon to take inſtruments, AND. to do eve- 
ry thing in the premiſſes which I could do 


myſelf, if preſent, ox that to the office of pro- 
curator in ſuch caſes belongs: AN D I coN- 


ENT to the REGISTRATION, hereof in the 
books of Council and Seſſion, or others com- 
petent, therein to remain for preſervation; 


and for that effect CONSTITUTE 


MY PROCURATORS, &c. IN 
WITNESS Whereof, &c. 
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In virtue of this procuratory a perſon in 
name of the reverſer goes to the wadſetter, at- 


tended by a notary and two witneſſes, more 


than fixty days before the term of redemption, 
and reads over a ſchedule of premonition, and 
leaves it for him. The form of it correſponds 
precifely with the following inſtrument, and 
that being read over, he takes inſtruments in 
the hands of the notary. The inſtrument 


made out on this procedure runs in theſe 


terms : : 


AT „ the firſt day of March „ 1N 


PRESENCE of me notary-public, and witneſ- 


ſes ſubſcribing, coupEAK ED perſonally L., as 
procurator for A., in virtue of a procuratory 
in his favour, dated » AND PASSED 


with us to the preſence of B., (or to his dwell- 


ing-houſe in the city of „if he is not to 


be found perſonally, or to the market-croſs of 


Edinburgh, if he be out of Scotland); wRHERE, 
after reading and publiſhing the forefaid pro- 
curatory, and the contract of wadſet after 
mentioned, he pPREMONISHED the ſaid B. to 
attend on the fifteenth day of May next, be- 


ing the term of Whitſunday, betwixt the 


hours of twelve noon and one afternoon, aT 
the New Seſſion Houſe of Edinburgh, 
that part thereof where the Commiſſaries are 


Maget. 15 35 


in uſe to fit, THERE, to RECEIVE. from the 
ſaid A., or from his: procurators in his name, 
the principal su oF L. „ ſpecified in 
the clauſe of - reverſion eta in the con- 
tract of wadſet entered into betwixt the ſaid 
A. on the one part, and the ſaid. B. on the 
other, of date 3 AND HE ALSQ 
PREMONISHED him, that the ſaid A. was rea- 
dy to fulfil the whole articles incumbent on 
him by the foreſaid contract; Ap REQUI= 
RED the ſaid B. TO BRING with him, at the 
time and place foreſaid, the CONTRACT OF 
wAaDSET above mentioned, and infeftment 
following thereupon, with a ſufhcient RENUN= 
CLATION of the ſame in favour of the ſaid A. 
and his heirs and ſucceſſors, ALL to be DELI- 
VERED UP to the ſaid A., or to his procura- 
tors in his name, at the time and place fore- 
ſaid, WITH CERTIFICATION to the ſaid B., 
if he fail to compear, ox compearing, ſhould 
refuſe to grant the foreſaid renunciation, and 
to deliver up the writs before ſpecified, THEN, 
and in EITHER OF THESE CASES, the ſaid A., 
or his procurator in his name, would CONSIGN 
the ſums of money before mentioned in the 
hands of the treaſurer of the Bank of Scotland, 
or of the caſhier of the Royal Bank of Scotland, 
in the terms, and after the form and tenor of 
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the clauſe of reverſion above mentioned in all 


points: WHREREUPON, and upon ALL AND SUN. 


vn v the premiſſes, the ſaid L. As KDD and Took 

INSTRUMENTS in the hands of me notary- 

an THESE THINGS were ſo done at 
„the day, month, and year of God firſt 


above Untern. betwixt the hours of 


and » IN PRESENCE OF and 


1 „ witneſſes to the premiſſes 
ſpecially called and required, and hereto with 
me ſubſcribing. 

This inſtrument is ſigned by the notary, 

who adds his ſhort docket, and it muſt alſo 
be ſubſcribed by the two witneſſes. 
When the term-day arrives, if the wad- 
ſetter ſhall not have agreed to renounce ; con- 
fignation muſt be made under the form of in- 
ſtrument, thus: : 

AT EDINBURGH, the 1 5th day of May , 
being the term of Whitſunday, 1 PRESENCE 
oF me notary-public, and witneſſes ſubſcribing, 
COMPEARED perſonally L., procurator for A., 
in virtue of a procuratory granted by him, of 
date , AND PASSED With us to the New Sel- 
fion-houſe of Edinburgh, in that part thereof 
where the Commiſſary-court is commonly held, 
AND THERE, after READING and PUBLISH- 
ING a contract of wadſet, dated by 
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which the ſaid A. diſponed and made over to 
B. ALL AND WHOLE (here the lands are de- 
ſcribed from the contract), heritably, Bur RE- 
DEEMABLE always on payment of the wadſet 
ſum of I. „ in the manner, and on the 
premonition required by the ſaid contract of 
wadſet; AND ALso, after READING and pu- 
BLISHING the procuratory above mentioned, 
AND an inſtrument of premonition, taken on 
the firſt day of March laſt, ay wnicu the 
ſaid B. was PREMONISHED to attend at this 

time and place, there to receive from the ſaid 
A., or his procurator, the principal ſum of 
L. , as ſpecified in the ſaid contract of 
wadſet; AND ALSO, that the ſaid A. would be 
prepared to fulfil the whole articles incumbent 

on him by the ſaid contract of wadſet; AND 

REQUIRING him, the ſaid B., to bring with him 

the contract of wadſet above mentioned, and 
infeftment following thereupon, with a ſuffi- 

cient renunciation of the ſame; AND CERTI- 

FYrING him, that on his failure ſo to do, the 

money would be conſigned in terms of the 

clauſe of reverſion in the ſaid wadſet; as the 

laid inftrument of premonition, taken under 

the hands of __notary-publg 

of the date foreſaid, in itſelf more fully bears; 

AND AFTER READING and PUBLISHING of 
Vor., II. H 
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theſe writings, the ſaid L. numbered and 
counted out the money due to the ſaid B. 
by the ſaid clauſe of reverſion, and was ready 
to have delivered, and actually did offer to 
deliver the ſame to him, or to any perſon in 
his name, ſufficiently authoriſed by him, on 
receiving the foreſaid renunciation: Bor as 
the ſaid B. DID NOT APPEAR, the ſaid L., 
after having waited in the ſaid 8 oe 
in the place aforeſaid, from the hour of twelve 
noon to one afternoon, Dip thereafter, ac- 
cording to the directions of the procuratory 
under which he ated, coNs IGN in the hands 
of the treaſurer of the Bank of Scotland, the 
foreſaid wadſet ſum of L. „AND PRo- 
TESTED that the foreſaid lands and others 
ſhould, from thenceforth be holden to be duly 
REDEEMED from the ſaid B., his heirs and ſuc- 
ceſſors; AN p THAT the ſaid A. might have 
full acceſs to the unlimited poſſeſſion of the 
ſaid lands; AND THAT the ſaid B. ſhall be li- 
able in the expence incurred in the action of 
declarator of redemption to follow hereon, if 
that ſhall be rendered neceſſary, aND in all 
damages which the ſaid A. may ſuſtain from 
the {aid conſignation, Ax p from the faid B. 
not renouncing, in terms of the clauſe of re- 
demption contained in the foreſaid contract of 
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wadſet; AND THEREUPON the ſaid L. aſked 
and took inſtruments in the hands of me the ſaid 
notary-public. THESE THINGS were ſo done at 
the place of redemption before ſpecified, and in 
the Office of the Bank of Scotland, between the 


hours of and day, month, and year 
firſt above written, BEFORE, AND IN PRE= 
SENCE of and 


witneſſes to the premiſſes, ſpecially. called and 
required, and hereto with me ſubſcribing. 


This inſtrument is ſigned by the notary, 
and by the witneſſes; and it bears evidence 
of thoſe acts, on the performance of which, 
the wadſetter, in terms of his right, is bound to 
reconvey the property to the reverſer. I muſt. 
obſerve, however, that a receipt and obliga- 
tion ſhould be taken from the perſon in whoſe 
hands the money is conſigned. It may be in 
theſe terms. | 

I M. N., treaſurer to the Bank of Scot- 
land, acxNowLEDGE that L., as procura- 
tor for A., has this day conſigned in my 
hands the ſum of L. „being the conſigna- 
tion- money expreſſed in the clauſe of rever- 
ſion canine in a contract of wadſet, of 
date „entered into betwixt 
the ſaid A. and B.: THEREFORE, I hereby- 

1 
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BIND and oBLIGE me, my heirs and ſue- 
ceſſors, to make the ſame forthcoming to the 
faid B., or to whoever ſhall be found to have 
right thereto, when required; AND I cox- , 
SENT, &c. Regiſtration for diligence, &c. 

If the wadſetter ſhall ſtill decline to perform 
the obligations, which are thus incumbent on 


him, an action of declarator of redemption 
may be brought againſt him, the decree in | 
which action will have the effect of freeing ” 
the eſtate from the burden of the wadſet-right. [ 
The ſummons is in theſe terms. l 
 GeoRGr, by the grace of God, King of c 
Great Britain, France, and Ireland, Defender N 
of the Faith, To 5 f 
MESSENGERS at arms, our ſheriffs t 
in that part, jointly and ſeverally, ſpecially 10 
conſtituted, greeting: WHEREAS it is hambly 
meant and ſhown to us by 0UR LOVITI A., p 
that by a contract of wadſet entered into betwixt rc 
him and B., he, in conſideration of the ſam of ſe 
L. paid to him by B., wadſetted and diſpo- ce 
ned to the ſaid B., his heirs a nd ailignees, ALL cl 
AND WHOLE (here the lands are deſcribed) vi 
heritably, BUT REDEEMABLE ALWAYS on pay- ſa 
ment of the wadſet- ſum of L. at the term in 
of Martinmas , or at any other term of m 
Whitſunday or Martinmas thereafter, and that an 


within the New Seſſion-houſe of Edinburgh, W *2 
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in that part thereof where the Commiſſary- 
court is in uſe to be held, on the term-day, if 
a lawful day, betwixt the hours of twelve 
noon and one afternoon of ſuch day, upon 
premonition always of ſixty days preceding 
the ſame, to be made by the purſuer or his 
foreſaids, to the ſaid B. or his foreſaids, perſo- 
nally, or at their dwelling-place, if within Scot- 
land at the time; and in the event of their ab- 


ſence at che term of redemption, or of their refu- 
ſal to accept of the foreſaid ſum, by conſignation 


thereof in the hands of the treaſurer of the Bank 
of Scotland for the time, to be made forthco- 


ming on the peri] of the conſigner; AND it 


is by the ſaid contract DECLARED, that a copy 
thereof, or of the inſtrument of ſaſine to fol- 


low thereon, ſhall be as valid and effectual for 


USING the ſaid order of REDEMPTION, as if a 
particular letter of reverſion were made and 
regiſtered apart, as the ſaid contract of wad- 
ſet, containing procuratory of reſignation, pre- 


cept of ſaſine, with other uſual and neceſſary 


clauſes, in itſelf more fully bears: THAT in 
virtue of the precept of ſaſine contained in the 


!a1d contract of wadſet, the ſaid B. was infeft 
in the ſaid lands, as appears from the inſtru- 


ment of ſaſine following thereon, dated 
and recorded : THAT L., as procurator. 
tor the purſuer, under a procuratory, of date 
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his name, the ſaid ſum of L. 


* 
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„ paſled to the preſence of the ſaid B. up- 
on the iſt day of March „ and PREMO.- 


NISsHED him to appear on the-+x5th day of 


May then next, within that part of the New 


Seſſion-houſe of Edinburgh, where the Com- 


miſſaries are in uſe to meet, there to receive 
from the ſaid A., or from his procurator in 
„ ſpecified in 
the clauſe of reverſion, contained in the con- 
tract of wadſet above mentioned, AND ALSO 
REQUIRED him to bring with him, at the time 
and place foreſaid, the contract of wadſet 


above mentioned, and infeftment following 


thereupon, with a ſufficient renunciation of 


the ſame, in favour of the ſaid purſuer, and 


his heirs and ſucceſſors, all to be delivered to 
him, or to his procurator, at the time and 
place foreſaid; wITH CERTIFICATION to the 
ſaid B., if he failed to compear, OR compear- 
ing, ſhould refuſe to grant the foreſaid renun- 
ciation, and to deliver up the writs before ſpe- 
cified, THEN, and in either of theſe caſes, the 
purſuer would coN SIGN the ſums of money 
before mentioned, in terms of the ſaid clauſe 
of reverſion, As an INSTRUMENT of PREM O- 
NITION, of date foreſaid, under the hands of 

„ notary- public, more fully bears: THAT, 


agreeably to the ſaid premonition, the ſaid L., 


hannal wa 


— x, 2 
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as procurator foreſaid, COMPEARED at the ſaid 
hour of twelve noon, on the 15th day of May 
laſt, being a lawful day, and that within the 
New Seſſion- houſe of Edinburgh, in that part 
thereof where the Commiſſary- court is com- 
monly held; AND THERE, after READING and 
PUBLISHING the contract of wadſet above 
mentioned, THE PROCURATORY under which 
he acted, AND the INSTRUMENT of PREM O- 
NITION taken on the ſaid iſt of March laſt, 
he NUMBERED and COUNTED out the money 
due to the ſaid B. by the ſaid clauſe of rever- 
ſion, and was ready to have DELIVERED, and 
actually did offer to deliver the ſame to him, 
or to any perſon in his name, ſufficiently autho- 
riſed by him, on receiving the foreſaid renun- 
ciation : BUT as the ſaid B. DID NOT APPEAR) 
the ſaid L. having waited in the ſaid Seſſion- 
houſe, in the place foreſaid, from the hour of 
twelve noon to one afternoon, he thereafter, in 
obedience to the directions of the procuratory 
under which he acted, consIGNED in the 
hands of the treaſurer of the Bank of Scot- 
land the foreſaid wadſet-ſum of L. „ AND 
PROTESTED, that the ſaid lands and others 
ſould from thenceforth be holden to be duly 
REDE! MED from the ſaid B., his heirs and 
foccefſors, and that the purſuer might have 
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full acceſs to the unlimited poſſeſſion thereof, 
AND THAT the ſaid B. ſhould be liable for the 
expence incurred in the action of declara- 


tor of redemption to follow thereon, if that 


action ſhould be rendered neceſſary, and in all 
damages which the purſuer may ſuſtain from 
the ſaid conſignation, and from the ſaid B,'s 
not renouncing, in terms of the clauſe of re- 
demption contained in the ſaid contract of 
wadſet, as an inſtrument of redemption under 
the hands of „ notary-public, of date the 
faid 15th of May, more fully bears: THERE“ 
FORE it OUGHT and SROULD be FOUND and 
DECLARED, by decree of the Lords of our 
Council and Seſſion, that the foreſaid okDER 
of REDEMPTION Was duly FULFILLED by the 
purſuer, and conſequently that the faid REAL 
RIGHT and INFEFTMENT above narrated is 
legally EXTINGUISHED, AND THAT the lands 
and eftate above mentioned are DULY, and 
LAWFULLY REDEEMED of the ſaid wadſet- 
ſam of L. „and purged and DISBURDEN-= 
ED of the ſame, as fully and freely in all re- 
ſpects as if the ſaid contract of wadſet had 
never been granted, A&D the ſaid infeftment 
had never been taken, o as if the defender 
had granted to the purſuer a valid and ample 
diſcharge and renunciation of the ſaid wadſet, 
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and reconveyance of the ſaid wadſet- lands: 
Fux TAHER, that the purſuer is no longer liable 
for any part of the ſaid debt, or accountable 

for the application thereof; AND THAT he is 
entitled immediately to enter, and peaceably 
to poſſeſs and enjoy the foreſaid lands and e- 
ſtate, and to diſpoſe thereof as freely, and in 
the ſame manner, as he could have done be- 
fore granting the ſaid wad ſet· right; AND 
THAT the ſaid B. ſhould be decerned and or- 
dained, by decree foreſaid, inſtantly to flit and 
remove from the ſaid ſubjects, and to leave 
them void and redd to the purſuer and his 
foreſaids; As ALSO to execute and deliver to the 
purſuer a diſpoſition and reconveyanee of the 
ſaid wadſet-lands conceived in favour of him, 
his heirs and aſlignees, and containing a pro- 
curatory of reſignation, and precept of ſaſine, 
with all clauſes neceſſary for enabling the pur- 
ſuer to obtain himſelf fully reinveſted in the 
ſaid ſubjects holden of his former ſuperior 
thereof. (This it the form where the wadſet 
bolds of the reverſer”s ſuperior, but where it holds 
baſe of the reverſer himſelf, it will be neceſſary to 
ſay, * a reconveyance of the ſaid wadſet-lands, 
* conceived in favour of him, his heirs and aſ- 
* fignees, and containing a procuratory of re- 
* ignation ad remanentiam, with every other 
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uſual and neceſſary clauſe”): Ax D pux- 
THER, he ought and ſhould be DECERNED 


and ORDAINED, by decree foreſaid, to make 


payment to the purſuer of the expence to be 
incurred by him in this action, as the ſame 
ſhall be aſcertained by the decree of our ſaid 
Lords; AND THAT after the form and tenor 
of the ſaid contract of wadſet, clauſe of re- 
demption therein contained, and other writs 
above narrated, laws and daily practice of 
Scotland, uſed and obſerved in the like caſes, 
in all points. c 
OUR WILL 18 HEREFORE (in common form), 


This Feüchone will be executed againſt the 


original wadſetter, if he be in life; in the 


event of his death, and where his heir 18 
entered, it will be executed againſt him; 
but where the heir is unentered, a diſtinc- 


tion will be made betwixt the caſe where 


the wadſet has been held baſe of the reverſer, 
and where it has been held of the reverſer's 
ſuperior. In the former caſe, all that is ne- 
ceſſary for extinguiſhing the wadſet, is the 
decrce of declarator of redemption; and as 
there is no title to be completed by the heir, 
and no perſonal decerniture againſt him, there 
is no occaſion to charge him to enter heir, he 
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may be cited as a party without chat form; 
and as a conſequence of this it will follow, 
that there is no occaſion for a perſonal con- 
cluſion againſt him, to make up a title, and 
to reconvey to the reverſer; but where the 
wad ſet has been held publicly, there the heir 
muſt complete his title to the eſtate, and re- 
convey by a formal diſpoſition, containing all. 
the uſual clauſes ; of courte he muſt be char- 
ged to enter heir previous to the bringing of 
the action of declarator, and that action muſt 
contain a concluſion for compelling him to 
complete his titles, and transfer the property 
to the reverſer. Where again the wadſet has 
been ſold by the original wadſetter, it is ne- 


ceſſary to call not only the perſon in poſſe. 


ſion, but the original wadſetter, or his heir. 
The decree pronounced in this action has, 
in every caſe, the effect of putting an end to 
the right of the wadſetter, and it produces 
that effect without entering into any record. 
From the inſtant that decree is pronounced, the 
wadſetter has no longer a power of burden- 
ing or conveying the ſubject wadſetted, his 
power over it is at an end; hence, where the 


wWacdſet has been held baſe of the reverſer, as 


his original infeftment remains, the declara- 
1 2 
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tor not only deſtroys the power of the wadſet- 
ter over the ſubject, but it reſtores the right 
of the reverſer to its original ſtate. But where 
the wadſet has been held of the reverſer's ſu- 
perior, it is obvious, from what has been al- 
ready ſtated, that ſomething more is neceſſa- 
ry in order to reinveſt the reverſer ; and ac- 
cordingly he muſt obtain from the wadſetter, 
In obedience to the decree, a reconveyance, 
enabling him to enter with his former ſupe- 
rior, or he muſt obtain a decree of adjudica- 
tion in implement; though this laſt ſtep can 
ſcarcely be neceſſary, as, beſides the effect of 
the perſonal diligence to which the wadſetter 
is expoſed, he can have no acceſs to the con- 
ſigned money, which is now his property, but 
through a compliance with the conditions of 
the judgment. | 

When the terms of the Joie of declarator 
have been complied with, the wadſetter is 
entitled to the wadſet - ſum, and he 885 uſe 
diligence for recovering. it. 

Should it be neceſſary for the wadſetter to 
uſe diligence againſt the perſon in whoſe 
hands the money has been conſigned, the 

following is the form of the letters, 


Horning 
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Horning and Poinding at the  inflance of the 
Maaſetter for the Conſigned Money. - 


GEORGE, &c. WHEREAS, &e. OUR LOVITE 
B., THAT by contract of wadſet, of date, 
entered into betwixt him and A., the ſaid A., 
in conſideration of the ſum of L. paid to 
him by the complainer, sor p, WADSETTED, 
AND DISPONED, to the complainer, his heirs 
and ſucceſſors, heritably-under reverſion, ALL 
AND WHOLE the lands of „ as the ſame 
are more particularly deſcribed in the faid con- 
tract; wich LANDS were declared to be RE- 
DEEMABLE by the ſaid A., on payment to the 
complainer of the ſum of L. , at the term 
of Martinmas „or at any term of Whit- 
{ſunday or Martinmas thereafter, ox by coN- 
$IGNATION thereof in the hands of the trea- 
ſurer of the Bank of Scotland, or of the caſhier 
of the Royal Bank of Scotland for the time, 
upon premonition being made to the com- 
plainer ſixty days preceding the term of re- 
deinption, in preſence of a notary and wit- 
neſſes: THAT the ſaid A. having uſed lawful 
premonition for redeeming the ſaid wadſet- 
lands, did, upon the 15th day of May laſt, in 
reſpect of the complainer's abſeace, cos 


the ſaid principal ſum of L. in the hands 
of the treaſurer of the Bank of Scotland, con- 
formably to an inſtrument of conſignation un- 
der the hands of , notary- public; Ax p 
THAT the ſaid treaſurer, by his receipt and ob- 
ligation, dated the faid 15th day of May laſt, 
ACKNOWLEDGED the faid ſum to have been 
CONSIGNED in his hands, a ND became BounD 
to make the ſame Fox THCOMING to the ſaid 
A., or to thoſe having right thereto, when re- 
quired; AND THAT the ſaid A., on the 
day of laſt, obtained a decree of declara- 
tor of . of the ſaid lands before the 
Court of Seſſion againſt the complainer, zy 
WHICH decree the complainer has now right 
to the ſaid ſum of L. , conſigned in man- 
ner foreſaid, as the ſaid contract of wadſet, 
inſtrument of conſignation, receipt and de- 
cree of declarator, ſhown to our Lords of 
Council and Seſſion, have teſtified. OUR will 
18 HEREFORF, that ye, in our name and au- 
thority, COMMAND AND CHARGE the faid 
, treaſurer foreſaid, perſonally, or at his 
ings place, to make payment to the com- 
plainer of the faid principal ſum, with the le- 
gal intereſt due thereon, after the form and 
tenor of the ſaid contract of wadſet, inſtru- 
ment of conſignation, receipt, and decree in all 


o — 
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points, within fix days, &c. The reſt of the 
820 18 in common form. | 


3 arm of the V. oluntary Exlinction of the 
 Wadſet. | 


I come now to thoſe deeds, by which, in 
the event of a voluntary ſettlement, the wad- 
ſet-right 1s to be extinguiſhed ; and here there 
is a material diſtinction to be obſerved, be- 
twixt the manner of diſcharging the wadſet, 
and the modern heritable ſecurity. The wad- 
ſet, followed by infeftment, veſts a new right 
of property in the wadſetter, ſo that, accord- 
ing to feudal principles, the reverſer cannot 
be reſtored to his eſtate without a new infeft- 
ment. But the heritable bond carries no right 
of property to the creditor, it gives no more 
than a right in ſecurity, while the property re- 
mains veſted in the debtor; it is in its very 
nature dependent on the exiſtence of the debt, 
and on the extinction of that debt it neceſſari- 
ly falls; the infeftment of property is thence- 
forth relieved, and no new infeftment of pro- 
perty, no reſignation ad remanentiam, is requi- 
red, for rein vefting the debtor. 

1 have ſaid, that, according to the feudal 
principles, a new infeftment is required for 
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reinveſting the reverſer, wherever the wad- 


ſetter has been infeft ; E and where the wadſet- 
ter holds, not of the reverſer, but of the re- 
verſer's ſuperior, this is the rule: But a dif- 
ferent rule has been adopted where the wad- 
ſetter holds baſe of the reverſer, the reaſon 
of which I ſhall endeavour to explain, 

In Dallas's Scyles we learn, that a diſcharge 
and renunciation was then held to be ſuffi- 
cient, perhaps on the idea of an zþ/o jure con- 
ſolidation ; and this was Hope's opinion: for 
he tells us, that the reverſer has no occaſion 
for a new ſaſine, on this ground, that the 
« giver of the wadſet was never diſſeazed, he 
« remaining ſtill vaſſal to his own ſuperior, 
« but allenarly did give a baſe ſaſine, to be 
« holden of himſelf; which, by the renun- 
et ciation, accreſces to the ſaline and infeft- 
«© ment which he had ſtanding in his perſon, 
& holden of his own ſuperior, and is in fact a 


4 conſolidation of the property which was 


« wadſet, with the ſuperiority which remained 
e in his perſon unwadſet and undiſponed.” 


Now, whatever weight might have been due 
to this opinion at the time when the idea vf 


an 7þ/o jure conſolidation was received by law- 
yers, and allowed to regulate the practice of 
conveyancers; yet, certainly, when this ſpe- 


Tic 


w 
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cies of conſolidation has been ſo completely 
given up, and a more regular form introdu- 
ced into practice, it can have little weight: 
yet Mr Erſkine, after ſtating, that the reſigna- 
tion ad remanentiam is the regular form, where 
the wadſet has been held baſe of the reverſer, 
adds the following paragraph, apparently on 
the authority of Hope. But a ſimple re- 
« nunciation properly regiſtered has the ſame 
effect, even without reſignation ; becauſe the 
« reverſer, who 1s ſuperior, continues infeft 
in the lands, notwithſtanding the wadſet 
« with which his ſaſine is burdened ; and 
« conſequently as ſoon as his ſaſine is diſ- 
charged of that burden, by the wadſet- 
* ter's regiſtered renunciation, he muſt of 
© courſe be reinſtated in the full right of the 
“lands; Hope's Min. Pr. 5 170.“ And the Ju- 
ridical Styles, vol. 1. p. 371. after giving the 
form of a renunciation, without any means 
of reinveſting the reverſer, proceed in theſe 
words: “ Some practitioners inſert a pro- 
I curatory of reſignation ad remanentiam in 


* the diſcharge and renunciation, when the 
* wadſet or heritable bond is held of the 


6« 


reverſer or debtor. This ſeems unneceſla- 
ry, becauſe the recording of the diſcharge 


t. 


and renunciation in the regiſter of rever- 
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ee ons, in terms of the ſtatute 1617, effec- 
tua ly ex nguiſhes the wadſet or heritable 
e bond.” And there was a deciſion, 7th Ja- 
nuary 1680, Maclelland v. Ruſhet, where, on 
the footing, that the act 1617 would not have 
required the renunciation of wadſets to enter 
the regiſter, unleſs ſuch renunciation had 
been an effectual extinction of the right; the 
Court found, That the renunciation of an an- 
nualrent-right, held baſe, was ſufficiently ex- 
tinguiſhed without a reſignation ad remanen- 


; tiam. | — 


Thus, there have been two opinions on this 
ſubject. The one, that by the renunciation 
of the wadſet, there is a virtual conſoli- 


dation of the right which was in the per- 


ſon of the wadſetter, with the right held by 
the reverſer: the other, that the diſcharge and 
renunciation, when duly recorded under the 
act 1617, derives from that act the full ef- 
fect of diſſolving the wadſetter's baſe right; 
and that being diſſolved, the right of the re- 
verſer remains unburdened. So far theſe o- 
pinions agree, that both of them hold a dif- 
charge and renunciation duly recorded to be 
a complete reinveſting of the reverſer in the 
eſtate : but where the diſcharge and renuncia- 
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tion has not been duly recorded, and where 
conſequently it enjoys no benefit from the ſta- 
tute, it becomes material for the conveyancer 
to conſider, what weight is due to the old o- 
pinion, which holds a virtual conſolidation to 
take place; and it is evident, that the convey- 
ancer who, founding on this obſolete doctrine, 
or led by the reaſoning of Hope in the paſſage 
above quoted, ſhould truſt to an unrecorded diſ- 
charge and renunciation, for diveſting the wad- 
ſetter and reinveſting the reverſer, would com- 
mit a very dangerous miſtake. Wherever there 
has been an omiſſion to record the diſcharge of 
the wadſet within the ſixty days allowed by 
the act, the diſcharge is not to be truſted to, 
a new diſcharge muſt be obtained, and du- 
ly recorded; or reſignation ad remanentiam 
muſt be made; and it is on this account, that 
the diſcharge of the wadſet holding baſe, con- 
tains generally a procuratory of refignation 
ad remanentiam. | | 

In the extinction of the wadſet, it is ob- 
vious from what has been ſaid, that there will 
be two forms, one where the right has been 
held of the reverſer, another where it has 
been held of the reverſer's ſuperior; and I 
mall give examples of each. 


Ks 
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Th Di ſebarge and Renunciation of a Wadſet boldin 
30 of the Reverſer” Superior. 

Pe 
I B., coxnsIiDERING that, by a contract of li 
wadſet entered into betwixt A. and me on nc 
THE ONE and OTHER PARTS, of date * 
the ſaid A., in conſideration of the ſum of L. th 
Sterling, paid to him, SOLD, WADSETTED, ch 
AND DISPONED, to me, my heirs and aſſignees ed 
1 whomſoever, aLL AND WHOLE the lands and ab 
2 others herein particularly after deſcribed, zur ha 
'J REDEEMABLE ALWAYS, (here narrate the ad- | 8s 
= ft), as the ſaid conTRACT of WA DS. T, con- A. 
= taining an obligation to infeft à me vel de me, for 
1 a procuratory of reſignation and precept of ſur 
= ſaſine, clauſe of abſolute warrandice, aſſigna- by 
"N tion to the title-deeds, clauſe of reverſion, and ſai 
I other uſual and neceſſary clauſes, in itſelf more cla. 
fully bears: THAT in virtue of the precept of hay 
'J ſaſine contained in the ſaid contract, I was her 
1 duly infeft in the ſaid lands, in terms of an in 
1 ; ' inſtrument of ſaſine in my favour, of date cel] 
. C ; of which infeftment cific 
I obtained a charter of confirmation by f fore 
ſuperior of the ſaid A. in the ſaid lands, lam 
whereby the right was rendered public, hol- ed 
den of the ſaid „as immediate ſuperior tollc 
g FUR 


thereof, as the ſaid charter of confirmation, 
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a 


dated , alſo more fully bears : AND Now: 
SEEING that the ſaid A. has inſtantly made 


payment to me of the ſaid ſum of L. Ster- 
ling, of which I hereby grant the receipt, re- 
nouncing all exceptions in the contrary ; AND 
THAT, in terms of the ſaid clauſe of reverſion, 
the ſaid wadſet ſhould be renounced and dif- 


charged, and the ſaid A. completely reinveſt- 


ed in his full right of the ſaid lands and others 
above ſpecified; THEREFORE I, the ſaid B., 
have not only EXONERED AND DISCHARGED, 


as I hereby EXONER and DISCHARGE the ſaid 
A., his heirs, executors, and ſucceſſors, of the 


foreſaid 8UM of L. Sterling, for which 
ſum the ſaid lands are declared redeemable 
by the ſaid contract of wadſet, Ax p of the 
ſaid CONTRACT of WADSET, with the whole 
clauſes, tenor, and contents thereof; BuT 
have alſo RENOUNCED and OVERGIVEN, as I 
hereby RENOUNCE and OVERGIVE, T0 and 
in FAVOUR of the ſaid A., his heirs and ſuc- 
cellors, the whole lands and others above ſpe- 
cified, holden by me in wadſet, in manner 
foreſaid, AND CONFESS AND DECLARE the 
ſame to be redeemed, looſed, and diſburden- 
ed of the ſaid wadſet-right, and infeftment 
tollowing thereon, in all time coming. Anp 
FURTHER, I have ALIENATED and DISPONED, 


. 
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as I hereby SELL, ALIENATE, and REDISPONE, 


from me, my heirs and ſucceſſors, to and in 


favour of the ſaid A., his heirs and ſucceſſors, | 


heritably and irredeemably, ALL AND wRHOLE 


(Gere deſeribe the lands fully), together with all 


right, title, intereſt, claim of right, property, 


and poſſeſſion, as well petitory as poſſe ſſory, 


which I have, or can claim or pretend to the 
ſaid lands and others above diſponed, or to 
any part or portion thereof in time coming: 

In WHICH LANDS and others foreſaid, I BIND 
and OBLIGE me, my heirs and ſucceſſors, to 
INFEFT and sEASE the ſaid A. and his fore- 
faids, on their own expence, by a fingle in- 
feftment only, To BE HoLDEN from me, of 
my immediate lawful ſuperiors thereof, as free- 
ly in all reſpects as I hold or might hold the 
fame myſelf; anD for complering the ſaid in- 
feftment by refignation, I hereby MAKE and 
CONSTITUTE 

jointly and ſeverally, my irrevocable procura- 
tors, for me, and in my name, to appear be- 


fore my immediate lawful ſuperiors of the ſaid 


lands, or of their commiſſioners in their 
names, having power to receive reſignations, 
and to grant new infefrments thereupon ; AND 
THERE, With all due reverence and humility, 


as becomes, purely and ſimply, by ſtaff and 
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batton, as uſe is, to RESIGN and SURRENDER, 
as I hereby RESIGN, SURRENDER, ſimpliciter 
UPGIVE, OVERGIVE, and DELIVER, ALL and 
wHOLE the ſaid lands and others, lying and 
deſcribed in manner foreſaid, together with 
all right, title, intereſt, claim of right, pro- 
perty, and poſſeſſion, as well petitory as poſ- 
ſeſſory, which I have, or any wiſe may have, 
claim, or pretend to the foreſaid lands, or to 
any part or portion thereof in time coming, 
IN THE HANDS of my immediate lawful ſu- 
periors of the fame, or of their commiſſioners 
foreſaid, IN FAVOUR and for new infeftments 
of the ſame, to be made and granted to the 
ſaid A. and his foreſaids, heritably and irre- 
deemably, in due and competent form; AcTs, 
inſtruments, and documents in the premiſſes 
to take, and generally every other thing to do, 
which I could do if perſonally preſent, or 
which to the office of procuratory in ſuch caſes 
is known to belong; RATIFYING hereby and 
confirming whatever my ſaid procurators ſhall 
lawfully do or cauſe to be done in the pre- 
miſſes: WHICH DISCHARGE AND RENUN- 
CIATION above written, I bind and oblige 
me, my heirs and ſucceſſors, To WARRANT 
to the ſaid A. and his foreſaids, at all hands, 
and againſt all mortal; AND THE LANDS, 


8  Wadſete. 


with this PRESENT RIGHT and DISPOSITION hc 
of the ſame, and infeftment to follow hereon, fir 
from all facts and deeds done or to be done by Jo 
me in prejudice hereof, (hen inſert a clauſe, re- li 
lieving the reverſer from the public burdens previ- th. 
ous to the term of his entry, an aſſignation to the thy 
rents and title-deeds, with a clauſe of warrandice aft 
of the affignation). AND FURTHER, I hereby to 
BIND and oBLIGE me and my foreſaids to ST 
SUBSCRIBE and DELIVER to-the ſaid A. and ral 
his foreſaids, ALL other wriTs and DEEDs and 
which may be neceſlary for completely re- in 
inveſting him and his foreſaids in their full . the 
right of the ſaid lands; Ax p I have herewith the 
DELIVERED UP to the ſaid A. the foreſaid con- the 
tract of wadſet, with the infeftment following of t 
-thereon, and charter of confirmation thereof, of 
of date foreſaid. CoNSsENTING to the REGI- lan 
STRATION hereof in the books of Council and 
and Seſſion, or other judges books competent, vic 
that all neceſſary execution may follow on a and 
decree to be interponed hereto, and alſo in the this 
general or particular regiſter of ſaſines, rever- do! 
ſions, &c. for publication; and for that pur- full 
poſe I CONSTITUTE rect 
| MY PROCURATORS, &c. AND 4 


to the EFFECT that the ſaid A. and has fore- 
ſaids may be infeft in the ſaid lands, to be 
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holden of my ſaid ſaperiors thereof by con- 
firmation, I hereby DEsIRE and 'REQUIRE 
you 80 jointly and ſeverally, my bai- 
lies in that part, hereby ſpecially conſtituted, 
that on ſight hereof ye paſs to the grounds of 
the ſaid lands reſpectively and ſucceſſively 
after others, AND THERE GIVE AND DELIVER 
to the ſaid A., or to his foreſaids, heritable 
STATE and $ASINE, actual, real, and corpo- 


ral poſſeſſion of ALL and wolzE the lands 


and others above written, lying and deſcribed 
in manner foreſaid, AND THAT by delivery to 
the ſaid A., or to his foreſaids, or to his or 
their certain attorney or attornies, in his or 
their names, bearers hereof, of earth and ſtone 
of the ground of the ſaid lands, To BE HOL DEN 
of my immediate lawful ſuperior of the ſaid 
lands, by the ſame tenure, and for payment 
and performance of the ſame duties and ſer- 
vices that are payable by me and my foreſaids, 
and as freely as I hold the ſame myſelf; and 
this on no account ye leave undone : WHICH to 
do I commit to you, jointly and ſeverally, my 
full power, by this my precept of ſaſine di- 
rected to you for that effect. IN WI TNESS 
WHEREOF, &c. | 

The effect of this renunciation is to ſe- 


cure the reverſer againſt the conveyance of 
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the wadſet from the moment that it is re- 
corded, provided it be recorded within fix. 

ty days of its date; the firſt ſtep therefore 
is, to put this deed on record in the regiſter of 
ſaſines; and as this is the caſe of a wadſet 
holding of the reverſer's ſuperior, the title of 
the reverſer is then to be made up, by obtain. 
ing from the ſuperior a charter of reſignation 
or of confirmation; the form of which it is 
unneceſſary to ſubjoin, after the inſtances that 
have been given of this deed, in treating of the 
title of the purobuler _ the preceding volume, 


Diſcharge ond Renunciation of a M. adſet holding 
* baſe of the th 0 


When the wadſot 1 of hs reverſer, in 
place of the procuratory of reſignation and 
precept of fafine, as in the preceding example, 
where the object is to enter the reverſer with 
his former ſuperior, there is ſimply a procu- 
ratory of reſignation ad remanentiam, for re- 
ſigning the lands in the hands of the reverſer, 
and therefore the ſtyle will go on, (with the 
alterations ariſing from the ſtate of the titles), 
till you come to the procuratory of reſigna- 
tion in the preceding example, in place of 
which, you will inſert this clauſe, © AND to 
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the xyFFECT that my right of property in 
the ſaid lands may be conſolidated with the 
ſaid A.'s right of ſuperiority therein, and 
the foreſaid wadſet- right thereby complete- 
ly extinguiſhed, I BIND and oBL1IGE me, 
my heirs and ſucceſſors, to make due and 
lawful reſignation of the ſame in the hands 
« of the ſaid A., as my immediate lawful ſu- 
© perior thereof, ad perpetuam remanentiam ; 5 
and for that end I hereby MAKE and CON» 
„ $TITUTE 
© jointly and overall; my lawful: and irrevo- 
cable procurators, for me, and in my name, 
« tocompeat before the ſaid A., my immediate 
% lawful ſaperior of the {aid lands, or his com- 
© miſhioners in his name having power to re- 
4 ceive reſignations ad remanentiam, at any time 

and place lawful, and there purely and ſimp- 
ly, by ſtaff and batton, as uſe is, to RES IGN and 
„ SURRENDER, as J hereby RESIGN, SURREN= 
* DER, ſimpliciter UPGIVE, OVERGIVE, and de- 
„ liver, ALL and WHOLE the ſaid lands and 
* others above mentioned, lying and deſcri- 
bed in manner foreſaid, IN THE HANDS of 

the ſaid A., reverſer and ſuperior of the ſame, 
* or of his commiſſioners in his name, ad per- 


ic 


* the right of property in the ſaid lands ſtand- 
; | 


* petuam remanentiam, To the EFPECT that 


— + 
\ 
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ce ing in my perſon may be incorporated and 


“ conſolidated with the right of ſuperiority 
« thereof in the perſon of the ſaid A., and 
e his heirs and ſucceſſors in the ſaid ſuperio- 
ty, abſolutely and irredeemably, acTs, in- 
e ſtruments, and documents, one or more, in 
the premiſſes to take, and generally every 
e other thing thereanent to do which I could 
* have done myſelf if perſonally preſent, or 


„ which to the office of procuratory in ſuch 


e caſes is known to belong, PROMISING to 
« ratify and confirm whatever my ſaid pro- 
“ curators ſhall lawfully do, or cauſe to be 
« done, in the premiſſes.” The ſtyle then goes 
on in the ſame terms with the preceding one, 
with this alteration, that you do not inſert 
a precept of ſaſine; and the title of the rever- 
ſer is completed by recording the diſcharge 
and renunciation within the fixty days, in 
terms of the act of parliament, which, in vir- 
tue of the act, is held ro work off the wad- 
ſetter's ſaſine; or ſhould the deed. not be re- 
corded in terms of the act, an inſtrument of 
refignation ad remanentiam will be required 
to eſtabliſh the reverſer's right, and that reſig- 
nation will go on record. The form is the 


ſame as in the ſale by a vaſſal to his ſuperior, 
vol. I, p. 314. | 


in 


ſet 
tha 
rep 
I T 
to! 


to ] 
{on; 


{aid 
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3. F orm of Extinguiſhing the Wadſet by the Pro- 
cedure on the part of the Wadſetter. 


There ſtill remains to be conſidered the- 
procedure on the part of the wadſetter, when 
he inclines to have his money, and to give up 
the wadſet-lands. This 1s attained by the clauſe 
of requiſition, by which the reverſer obliges 

himſelf to repay the wadſet-ſum, upon a pre- 
monition of ſixty days, with a fifth part more 
of liquidate penalty, and intereſt from the 
term at which the money ſhall be demanded. 
Nearly the ſame forms take place here as in 
the redemption : There is a procuratory, an 
inſtrument of requiſion, and of attendance. 


; Procuratory of Requiſition, 

I B., CONSIDERING (here narrate the wad- 
fet and clauſe of requiſition ſhortly) AND SEEING 
that I am now deſirous of having my money 
repaid, and of renouncing the ſaid wadſet, 
I THEREFORE CONSTITUTE and APPOINT L, 

to be my attorney, for me, and in my name, 
to paſs with a notary and witneſles to the per- 
ſonal preſence, or to the dwelling-place of the 
hid A., and there to require him to attend on 


/ 
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the term of Whitſunday next, betwixt the houts 
of twelve noon and one afternoon, in the 
New Seſſion-houſe of Edinburgh, in that part 
thereof where the Commillary-court is in uſe to 
be held, THEN and THERE to MAKE PAYMENT 
to me of the ſaid wadſet su of L. ; and on 
delivery of the money, to get up the foreſaid 
contract of wadſet and infeftment, with a va- 
td and ample diſcharge and renunciation 
thereof in favour of him and his foreſaids, 
to be kept by him and them as their own 
proper writs in time coming : AND FURTHER, 
I EMPOWER the ſaid L. to APPEAR in my 
behalf at the time and place foreſaid, to RE- 
cEIVE from the ſaid A. the ſaid wadſet-ſum 
of L. „ and on receipt thereof, to deliver 
up the foreſaid contract and infeftment, with a 
valid renuneiation thereof; but in caſe of the 
abſence or refuſal of the ſaid A. to pay the mo- 
ney, TO PROTEST, that all diligence, real or per- 
ſonal, may proceed, and ſhall nor invalidate the 
foreſaid heritable fecurity, AND THEREUPON to 
take inftruments, and to do every other thing 
| which I could have done, or which to the of- 
fice of procuratory in ſuch caſe belongs; Re- 


giftration for preſervation ; Teſting clauſc. 


In virtue of this procuratory intimation 1s 


18 


nagen. 97 


ſtrument of. pg 1s taken, 


AT (the city or 1 of the reverfer's reit. 


Fence ), the firſt day of March + 0 this muſt 


be fixty days before the term), IN PRESENCE of 
me notary-public and witneſles ſubſcribing, 
COMPEARED L., who, in virtue of a procu- 
ratory granted to him by B., of date „ 


paſſed with us to the dwelling-houſe of the 


ſaid A., AND THERF, after reading and pu- 
bliſhing the faid procuratory, and alſo the 
contract of wadſet, dated X 
entered into betwixt the ſaid A. _ B., the 
ſaid L. PREMONISHED the ſaid A. to compear 
within the New Seſſion-houſe of Edinburgh, 
in that part thereof where the Commiſſary- 
court is in uſe to be held, upon the term of 
Whitſunday next ;, between the hours of 
twelve noon and one afternoon, AND THEN and 


THERE to pay to the ſaid B., or to his procura- 


tor in his name, the ſaid wadſet- ſum of IL. 
and upon payment, to accept from the ſaid B. 
or his procurator in his name, a valid and ſuffi. 
cient renunciation, and grant of redemption 
of the premiſſes, together with the ſaid con- 
tract of wadſet, charters and infeftments fol- 
lowing thereon in favour of the faid B. to 


: 


=. Made. 
be diſpoled of by the dal A., and his 


above written, as their pwn proper writs 
in all time coming; AND THAT for the law. 
ful redemption and looſing of the lands con- 
tained in the ſaid, contract of wadſet from him 
and his foreſaids forever: AN p he FURTHER 
CERTIFIED the ſaid A., that in caſe of his 
abſence, or refuſal to pay the foreſaid ſum, 
the ſaid B. would proteſt that he had incur- 
red the penalty contained in the clauſe of re- 
quiſition before expreſſed ; AND THEREUPON 
the ſaid L., procurator foreſaid, aſked and took 
inſtruments in my hands, THESE THINGS 
were ſo done, re 


In conſequence of this requiſition, the pro- 
curator muſt attend at the time and place ap- 
pointed, and if the reverſer does not appear, 
the following inſtrument muſt be made out. 


 Inftrument of Attendance. 


AT EDINBURGH, the 15th day of May 
IN PRESENCE of me notary-public, and wit- 


neſſes ſubſcribing, COMPEARED L., as procura- 
tor for B., ſpecially conſtituted by a procuratory 
dated „AND PASSED with us to the New Sel- 
ſion-houſe of Edinburgh, to. that part thereof 
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where the Commiſſary-court is in uſe to be. 
held; AND THERE, after READING and PUB= 
iSHING (narrate the contract of wadſet and 
the procuratory, taking notice particularly of the. 
clauſe of requifition,) the ſaid, L. PRESENTED to 
us a valid K EN UNC IA TTON and GRANT of RE- 
DEMPTION of the foreſaid ſecurity, and DE- 
CLAKED, that on receipt of the redemption- 
money, he was ready to deliver up the ſame, 
with the contract of wadſet itſelf, and ſaſine 
following thereon, to the ſaid A.: Bur, in 
regard that neither the ſaid A., nor any one 
in his name, appeared, though often called 
on, at the moſt patent door of the place of re- 
demption before deſcribed, the ſaid L. having 
waited from twelve o clock noon till one af- 
ternoon, DID then, in obedience to the ſaid 
procuratory, PROTEST, that as the ſaid A. had 
incurred the ſtipulated, penalty in the clauſe of 
| requiſition above mentioned, he ſhould. be. 
liable in payment thereof, over and above the 
ſad wadſet-ſum ; aND THAT, he ſhould alſo 
be liable for the damage and expence which 
the ſaid B. may happen to ſuſtain, on account. 
of his failure to pay the ſaid wadſet: ſum, in 
terms of the requiſition which has been made. 
AND HE FURTHER PROTESTED, that dili- 
gence, real or perſonal, might go out againſt 
Vol. II. M 
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the ſaid A., without weakening the heritable 
ſecurity above mentioned; BUT that the ſame 
ſhall continue in full force, until the whole 
ſums above ſpecified be completely paid; axy 
THEREUPON the ſaid L., procurator foreſaid, 
aſked and took inſtruments, &c. ND 


The effect of this procedure is to enable the 
wadſetter to proceed againſt the reverſer, ei- 
ther by adjudication, or by perſonal diligence; 
and T ſhall, ro complete this view of our ſub- 
ject, give the form of the horning proceeding 
on the wadſet and inſtrument of requiſition. 


| GroRGE, Kc. WREREAS, &c. OUR lo- 
VITE B., Tnar by contract of wadſet, enter- 
ed into betwixt him and A., of date „ the 
ſaid A., in conſideration of the ſum of L. 
(here narrate the contrat), as the ſaid contract, 
duly regiſtered in our books of Council and 
Seſſion, and having a decree of the Lords 
thereof interponed thercto, ſhown to our faid 
Lords, hath teſtified ; AND THAT, in term: 
of the clauſe of requiſition contained in tbe 
ſaid contract, the faid complainer, on the i: 
day of March laſt, required the ſaid A. to pay 
to the ſaid B., againſt the term of Whitfunday 
Jaſt, the ſaid wadſet-ſum of L. „under the 
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certification therein expreſſed, as the inſtru- 
ment of requiſition taken thereon, under the 
hands of , notary-public, of date foreſaid, 
alſo ſhown to our ſaid Lords, hath teſtified ; 
AND THAT on the faid term-day attendance 
was given by L., as procurator for B., at the 
time and place pointed out by the clauſe and | 
inſtrument of requiſition ; and no appearance 
being made for the ſaid A., the ſaid procura- 
tor proteſted, that as he had failed to compear, 
he ſhould be liable for the ſaid penalty of 
L. „contained in the ſaid clauſe of requi- 
ſition, over and above the ſaid wadſet- ſum, 
as the inſtrument of requiſition and attend- 
ance, under the hand of ; notary-pub- 
lic, of the date foreſaid, alſo ſhown to our 
ſaid Lords, hath teſtified. OUR WILL IS HERE= 
FORE, that, on fight hereof, ye paſs, and in 
our name and authority lawfully coMMAaND 
and CHARGE the ſaid A., perſonally, or at his 
dwelling-place, to MAKE PAYMENT to the 
complainer of the ſaid ſum of L. of prin- 
cipal, with the ſaid ſum of L. of liquidate 
penalty incurred through failure, after the 
form and tenor of the ſaid contract of wad- 
let, decree interponed thereto, and inſtrument 
of requiſition above ſpecified, in all points, 
VITHIN FIFTEEN DAYS, KC, in common form. 
M 2 
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92 _ Heritable Bonds, exc. 
u. THE MODERN HERITABLE , 


Heritable ſecurities for debt were at one 
time (as we are told) conflituted by the ſame 
forms which prevailed ; in England; they were 
conflituted by a rent- charge, of which Lord 
Kames has preſerved (in the appendix to his 
Law- tracts), two examples. one in the 1 323, 
and another in the 1417. Theſe deeds were not 
ſecured by infeftment; they contained an ac- 
knowledgement of the receipt of the money by 
the borrower, and a right was given to the 
creditor to draw a certain part of the rents, 
the debtor conſenting that the creditor ſhould 
recover them by diſtreſs againſt the tenants, 
that is, by poinding their effects. 

This form gave place to the infeftment of 


annuity, that to the annualrent- right, and the 
annualrent- right to the modern heritable bond, 


or right in ſecurity. The change from the 
rent-charge it were idle to trace here; and 
the other alterations naturally aroſe from thoſe 
cauſes, which have been already taken notice 

The annualrent-right contained originally a 
power of redemption in favour of the debtor, 
by which he was entitled to repay the debt, 
and redeem the eſtate: But unleſs the debtor 
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choſe to get free of the burden by redeeming the 
eſtate, the creditor had no way of recovering his 
payment. Afterwards a clauſe of requiſition 
came to be added, by which the creditor was en- 


abled to demand payment of the debt. This re- 


quiſition required particular forms and ceremo- 
nies; and it often happened, that by ſome omiſ- 
ſion or trifling irregularity, the whole procedure 
was overturned, In order to avoid this, and 


as there was now, in conſequence of the change 


in religious opinions, no occaſion for conceal- 
ing the nature of the tranſaction, a common 


' perſonal bond was introduced into the form of 


the annualrent-right, by which the debtor was 
bound from the firſt in payment of the debt. 
The effect of the right, as it ſtood after this 
change, was to give a perſonal obligation on 
the debtor for payment of the debt; but ſtill 
the heritable ſecurity extended no further than | 
to the intereſt of the debt. | 

It ſoon happened, however, that ſecurities 
were given for both principal and intereſt ; 
and whenever theſe two ſecurities came in 
competition, the annualrent-right drew no- 


thing more from the eſtate than the mere inte- 


reſt of the debt, while all the reſidue of the 
rents were carried off by thoſe heritable credi- 
tors who held rights ſecuring payment of the 


* 


Theſe conſequences proved fatal to the an- 
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principal ſums, as well as of the intereſt: 


nualrent- right; and from the time chat this 
new form of the heritable bond (by which a 
ſecurity was given for the principal ſam, as 
well as for the intereſt) came into uſe, the an- 
nualrent-right began to diſappear, and has 
now given place to the modern heritable bond, 
This bond contains a perſonal obligation, 
binding the debtor and his heirs in payment 
of the money; and it gives warrant for infeft- 
ing the creditor; not only in an annualrent 
out of the lands correſponding to the legal in- 
tereſt of the debt, but in the lands themſelves, 
in ſecurity of the principal fum, intereſt, and 
penalty. | -- 
In treating this Wbzeck, 1 ſhall follow the 
fame plan which has been followed i in che pre- 
ceding ſection, by conſidering the deed in its 
conſtitution, tranſmiſſion, and extinction; gi- 
ving thus, not only the common form of the 
heritable bond, with the alterations in the 
deed which are occaſionally to be met with in 
practice, and the changes ariſing from pecu- 
liarities in the nature and object of the deed, 
but thoſe diſpoſitions in ſecurity which arc 
coming into uſe, and which in certain ſitua- 
tions poſſeſs advantages ſuperior in ſome re- 
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Pers to thoſe Famous by: the common heri- 
table bond. 


Ts  Conflitution of the Heritable Bond. 


The heritable bond coniſts of the following 


clauſes : 

1. A narrative, acknowledging 1 che receipt 
of the money. 

2. A perſonal obligation for repayment of 
the money againſt a certain term, with inte- 
reſt, and under a penalty. i 

3. An obligation to infeft the collins in an 
annualrent correſponding to the legal intereſt 
of the debt, and payable out of the lands; and 
to infeft him in the lands themſelves; in s 
rity of the debt, principal, intereſt, and pe- 
nalties, to be holden a me vel de me: The in- 
feftment of annualrent in both caſes blench, 
the infeftment of property in ſecurity blench 
of the debtor, or of the debtor's ſuperior, by 
the ſame tenure that the debtor holds. 

4. Procuratory of reſignation for comple- 
ting theſe infeftments by reſignation. 

5. Clauſe of abſolute warrandice. 


6. Aſſignation to the rents and title-deeds, 


with warrandice of the aſſignation. 
7. A clauſe, empowering the creditor to en- 
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ter into the poſſeſſion of the lands, and con- 
taining regulations in regard to his manner of 
accounting. 


8. Obligation on the debtor. to enter the 


heirs of the creditor, and to aſſign and make 
over to them the nonentry- duties, &c. when 
8 0 ſhall fall due. 

9. A clauſe, declaring. that the infeftment 
of property ſhall not r che c infeftment 
of annualrent. - 

10. A clauſe, declaring ; it to be! in the power 
of the creditor to uſe both real and perſonal di- 
ligence at the aims) time Top the recovery of 


his money. N11! vero, 

11, An obligation to . oe the rirle-deeds 
3 to the er editor. : 
12. A clauſe of regiſtration for, ves 

13. A precept of ſaſine, containing in it the 
clauſe of redemption. 8 | 
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IA. GRANT me inſtantly to lows. BORROWED 
and RECEIVED from B. THE SUM. OF L. 4000 
STERLING, whereof I hereby acknowledge the 
receipt, renouncing all exceptions in the con- 
trary: WHICH ſum of L. 4000 Sterling I B1ND 
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and RLIG E me, my heirs, executors, and ſuc- 
ceſſors, to REPAY to the ſaid B., his heirs or 
aſſignees, at the term of Martinmas next 1 
wiTH the ſum of L. 800 Sterling of liquidate 
penalty in caſe of failure, ano the due and 
legal annualrent of the faid principal ſum 
from the date hereof to the foreſaĩd term of 
payment, and yearly, termly, and propor- 
tionally thereafter during the not-payment 
thereof, aND THAT at two terms in the year, 
WrrTsUNDAY and MaRT1 NMAS, by cqual 
portions; BEGINNING the firſt term's pay- 
ment of the ſaid annualrent upon the term of 
Martinmas next, for what ſhall be due from 
the date hereof to that term, and the next 
term's payment of the ſaid annualrent at the 
term of Whitſunday „ for the half year 
immediately preceding that _ and fo forth 
at the ſaid two terms of Whitſunday and Mar- 
tinmas yearly thereafter, by equal portions, 
during the not-payment of the faid principal 
ſum, WITH L. 20 Sterling of liquidate penalty 
tor each term's failure in payment of the ſaid 
annualrent at the terms above mentioned : 
AND for the ſaid B. and his foreſaids, their ꝓux- 
THER SECURITY and more CERTAIN PAY= 
MENT of the foreſaid ſums of money, I BIND 


and OBLIGE me, my heirs and ſucceſſors, up- 
Vol. II. N 
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on our own expence, duly and lawfully to in- 
feft and ſeaſe the ſaid B. and his foreſaids, he. 
ritably, but under redemption, in manner after 
mentioned, NoT ONLY in ALL and wHors 


an annualrent of L. 200 Sterling, or ſuch an 


annualrent, leſs or more, as ſhall, by law for 
the time, correſpond to the foreſaid principal 


ſum of L. 4000 Sterling, to be uplifted and 


taken at the ſaid two terms in the year, Whit- 
ſunday and Martinmas, by equal portions, 


BEGINNING the firſt term's uplifting thereof 


at the term of Martinmas next to come, for 
what ſhall then have fallen due from the date 
hereof to that term, and the next term's up- 
lifting at the term of Whitſunday thereafter, 
and fo forth yearly and termly during the not- 
redemption, WITH Aa fifth part more of each 
term's annualrent of liquidate penalty for 
each term's failure, rpoRxTH of ALL and 
WHOLE (here the lands are -particularly de- 
ſcribed), lying within the pariſh of , and 
ſheriffdom of „ OR FoRTH of any part 
or portion of the ſeveral lands and others be- 
fore ſpecified, and of the firſt and readieſt of 


the rents and profits of the fame, BUT ALs0 


IN ALL AND WHOLE the ſaid lands and 
others themſelves, in FUR THER SECURITY to 
the ſaid B. and his foreſaids, of the payment 


the 
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of the ſums of money, principal, annualrents, 
liquidate expences, and termly failures above 


mentioned, AND THAT by Two ſeveral 1 N- 
FEFTMENTS and manners of holding, the oNE 


thereof, as well with reſpect to the infeftment 
of annualrent as to that of property in ſecuri- 


ty, TO BE HOLDEN of me and my foreſaids 


in free blench, for payment of a penny Scots 
money. upon the grounds of the ſaid lands at 


the term of Whitſunday yearly, if aſked only, 


AND the OTHER of the ſaid infeftments To 


BE HOLDEN from me and my foreſaids, of 


our immediate lawful ſuperiors of the ſaid 
lands in manner following, viz. the infeftment 
of annualrent in free bleach, for payment of 
a penny Scots money upon the grounds of the 
laid lands at the term of Whitſunday yeatly, 
if aſked only; and the infeftment of property 
in ſecurity by the ſame tenure, and as fully 
and freely in all reſpects as I or my foreſaids 


hold or might hold the lame ourſelves, AND 


THAT either by RESIGNATION OF CONFIR= 
MATION, or BOTH, the one without preju- 
dice to the other: And forcompleting the ſaid 
infeftment by reſignation, I hereby MAKE 
and CONSTITUTE 

jointly and ſeverally, to be my irre- 


vocable procurators, for me and in my name 
8 
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ro COMPEAR before my immediate lawful 
ſuperiors of the lands and others foreſaid, or 
their commiſſioners empowered by them to 
receive reſignation, and thereupon give new 
infeftments, AND THERE duly and lawfully, 
by ſtaff and batton, as uſe is, to RESIGN and 
SURRENDER, as 1 hereby RESIGN, SURREN- 
DER, ſimpliciter UPGIVE, OVERCIVE, and D3- 
LIVER, NOT ONLY ALL and WHOLE an an- 
nualrent of L. 200 Sterling, or ſuch an annu- 
alrent, leſs or more, as by law for the time 
ſhall correſpond to the forefaid principal ſum 
of L. 4000 Sterling, to be uplifted and taken 
at the terms, by the proportions, and un- 
der the penalties before expreſſed, FORTH of 
ALL and WHOLE the lands and others above 
mentioned, all lying and deſcribed as afore- 
ſaid, OR FORTH of any part or portion of the 
ſame, and of the readieſt rents and profits 
thereof, BUT ALSO ALL AND WHOLE the 
ſaid ſeveral LAN DS and other heritages before 
ſpecified THEMSELVES, together with all right, 
title, or intereſt, claim of right, property, or 
poſſeſſion, which I any ways have, or can 
pretend thereto, or to any part or portion of the 
fame, IN SECURITY as aforeſaid, IN THE HANDS 
of my ſaid ſuperiors, or of their commiſſionet 
having power in manner foreſaid, IN FAVOUR 
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and for new infeftments of the ſame to be 
made and granted to the ſaid B., and his fore- 
ſaids, heritably, BUT REDEEMABLE ALWAYS 
in terms of the clauſe of redemption after ſpeci- 
fied, ACTS, INSTRUMENTS, and DOCUMENTS 
thereupon to take, and generally every other 
thing in the premiſſes to do, which I could 
have done myſelt if preſent, or which to the 
office of procuratory, in ſuch caſes, is known 
to belong, RATIFYING hereby and CONFIR- 
MING Whatever my ſaid procurators ſhall 
lawfully do, or cauſe to be done 1n the 
premiſes; WHICH ANNUALRENT upliftable 
out of the lands and others foreſaid, Ap 
the ſaid Lanps and other heritages them- 
ſelves, and infeftments to follow hereon, I 
BIND and oB3Lio E me and my foreſaids To 
WARRANT to the ſaid B., and his above writ- 
ten, at all hands, and againſt all deadly, as 
law will: AND FURTHER, I hereby MARE 
and cons TITUTE the ſaid B. and his fore- 
lads, my lawtul ceſſioners and aſſignees, NoT 
ONLY IN and To the whole writs, titles, 
and ſecurities of the ſaid lands, BUT ALSO IN 
and To the whole rents and duties of the 
lame due and payable for this preſent crop 
and year „and for all crops and years in 
ume coming during the not-redemprion, To- 
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GETHER With the leaſes of the ſaid lands, 
and all action, diligence, and execution com- 
petent to me thereon, SURROGATING and 


SUBSTITUTING the ſaid B. and his foreſaids 


in my full right and place of the premiſſe, 


' UNDER REVERSION, as ſaid is, for their sk- 


CUERITY and PAYMENT of the ſurms of mo- 
ney, principal, annualrent, penalty, and term- 
Jy failures above written, wITH full power to 
him and his forefaids to RECEIVE and Dis- 
CHAKGE the rents and duties above aſſigned, 
and if neceflary, to charge and purſue there- 
for, and generally every thing in relation to 
the premiſſes to do which I could have done 
myſelf before granting hereof; waicn 'Aa3s16- 
NATION I BIND and OBLIGE me and my 
foreſaids TO wAaRRANT to the ſaid B. and 
his foreſaids as follows, viz. in ſo far as re- 
ſpects the writs and evidents, at all hands, and 
againſt all deadly, as law will; 
far as concerns the rents, from my own pro- 


per facts and deeds only: AND it is hereby 


expreſsly PROVIDED AND DECLARED, that in 
caſe the ſaid B., or his foreſaids, hall think fit, 


at any time hereafter, to enter into the poſſeſ- 
fion of the ſaid lands, or to uplift the rents and 


duties of the ſame, or any part thereof, in vir- 


tue of any of the rights herein contained, they 


AND in ſo 
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ſhall only be liable for their actual intromiſ- 
ſions, and not for the ſolvency of tenants, or 
for omiſſions of any kind; As ALSO, that it 
{hall be lawful for them to give up, and a- 


gain reſume the poſſeſſion of the lands and 


others foreſaid from time to time, as they 
ſhall fee cauſe; AND THAT during their poſ- 
ſeſſion, they thall have allowance for what- 
ever ſums they ſhall pay for repairs on the 
ſubjects, or for public burdens, or for main- 
taining their right to the ſaid lands, or poſ- 
ſeſſion thereof, in virtue of theſe preſents: 
AND FURTHER, in caſe the ſaid B. ſhall hold 
the ſaid annualrent and land in ſecurity of 
me and my foreſaids, I hereby oBLIIGE me 


and them to ENTER and RECEIVE the faid 


B., and his above written vaſlals to us in the 
| fame, AND to INFEFT and $EAsE them there- 
in, without any compoſition or gratuity what- 
ever; and I oBLIGE me and my foreſaids to 
a85IGN, as I hereby as$1GN and MAKE OVER 
to the ſaid B, and his forefaids, the whole 
non- entry and other duties and. cafualties 
which may fall and be exigible during their 
non-entry ; DECLARING ALWAYS that this pre- 
lent infeftment of property IN SECURITY 
hall no ways CONFOUND OF EXTINGUISH 
the ſaid INFEFTMENT of ANNUALRENT, but 
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that it ſhall be lawful for the ſaid B. and his 

foreſaids, to make uſe of both or either of the 

{aid infeftments for recovering payment of the 

ſums of money, principal, annualrent, Jiqui- 

date penalty, and termly failures reſpectively 

above mentioned: AND DECLARING ALso, 

that in caſe the ſaid B., or his foreſaids, ſhall 

uſe perſonal or real diligence againſt me or 

my foreſaids, the ſame ſhall in no ſhape affect 

the preſent right in ſecurity, and it ſhall be 

lawful to him or thera to uſe either, or both 

*; jointly, the one without prejudice to the other; 

AND | BIND and OBLIGE me and my foreſaids 

to deliver up to the ſaid B. and his before 

written, the title-deeds of the ſaid fubjects 

whenever he ſhall have occaſion for them, to 

defend the preſent right, or for recovering 

payment of the ſums herein contained, AND 

THAT upon his or their receipt and obliga- 

tion for redelivery thereof; and 1 coNSENT 

TO THE REGISTRATION hereof in the books 

of Council and Seſſion, or other judges books 

competent, therein to remain for preſervation, 

and that letters of horning on fix days charge, 

and all other execution . neceſſary, may pals 

upon a decree to be interponed hereto, in 
common form; and thereto I conſtitute 

MY PROCURATORS; 
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Kc. AND I DESIRE and REQUIRE you, 


jointly and ſeverally, my bailies in that 


part, to the effect after ſpecified ſpecially con- 
ſtituted, THAT on fight hereof YE PASS to the 
ground of the ſeveral lands above mentioned, 
reſpectively and ſucceſſively after others, AND 
THERE GIVE and DELIVER to the ſaid B. or his 
foreſaids, heritable sTATE and sAs INE, real, 
actual, and corporal poſſeſſion, NOT 0NLY of 
ALL and WHOLE the foreſaid annualrent of 
L. 200 Sterling, or ſuch an annualrent, leſs 
or more, as ſhall correſpond by law for the 
time, to the ſaid principal ſum of L. 4000, to 
be uplifted and taken at two terms, Whitſun- 
day and Martinmas, by equal portions, as 
before ſpecified, FORTH of ALL and WHOLE 
the lands and others before deſcribed, or forth 
of any part or portion of the ſame, BUT AL- 
so of ALL and WHOLE the lands and others 
themſelves, with the pertinents, in REAL s R- 
CURITY to the faid B. of the before men- 
tioned ſum of L. 4000, annualrents thereof, 
liquidate penalty, and termly faillies, if incur- 
red; AND THAT by delivery to the ſaid B., 
or to his foreſaids, or to his or their attorney 
or attornies, in his or their names, bearers 
hereof, of earth and ſtone, of and upon the 


grounds of the ſaid ſeveral 1 and a pen- 
Vor II. . 
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other ſymbols uſual and neceſſary, To BE Hol- 


and his foreſaids, in their option; DECLARING 
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foreſaids, in infefting or otherwiſe ſecuring 
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ny money for the ſaid annualrent, and all 


DEN in manner before mentioned; any 
WHICH infeftment of annualrent, and infeft- 
ment of property in ſecurity, are hereby de- 
clared to be conſiſtent with each other, and to 
be uſed jointly or ſeparately by the faid B. 


ALWAYS, as it is hereby ſpecially PROVIDED 
and DECLARED, that the foreſaid annualrent 
of L. 200 Sterling, and lands and other heri- 
tages before mentioned, out of which the ſame 
1s upliftable, ſhall be REDEEMABLE by me 
the ſaid A., and my foreſaids, or our aflignees, 
from the ſaid B., and his before written, by 
payment to them, or lawful conſignation for 
their behoot, of the foreſaid principal ſum of 
L. 4000 Sterling, with the annualrents there - 
of, and the liquidate penalties and termly 
failures reſting and incurred at the time, to- 
gether with the neceſſary charges that ſhall 
happen to be expended by the 1aid B. and his 


themſelves in the ſaid annualrents, and lands 
and others foreſaid, AND THAT at and a- 
gainſt the ſaid term of Martinmas next, or 
at any term of Martinmas or Whitſunday 
thereafter, on the term-day, if lawful, and if 


kd 


or |_ 
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not, on the firſt lawful day thereafter, upon 


premonition always of forty days to be made 
by me and my foreſaids to the ſaid B. and 


his above written, in preſence of a notary 


and witneſſes; the conſignation to be in the 


hands of the caſhier of the Royal Bank of 
Scotland for the time, upon the peril of the 
conſigner, and the place of redemption to be 
the office of the ſaid Royal Bank; DECLA- 
RING, that an extract or copy hereof, or of 
the ſaſine to follow hereon, ſhall be as effec- 
tual for uſing the ſaid order of redemption as 
if a particular letter of reverſion were granted 
by the ſaid B. for that purpoſe; AND THESE 
THINGS in no wiſe ye leave undone; for doing 
whereof I hereby commiT to you, jointly 
and ſeverally, my full power, by this my 
precept of ſaſine directed ro you for that ef- 


fect. IN WITNESS WHEREOF, &c. 


Alterations on the Clauſes of this Deed. 


This 1s the common form of the heritable 


bond, and I ſhall now take notice of the alte- 


rations on the clauſes of this deed. 


I. Narrative. 


In the firſt place, I am to obſerve, that in 
mentioning the receipt of the money, there 
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are two miſtakes which are often fallen i into, 
and both equally dangerous to the ſecurity 


The one is, to acknowledge the receipt of the 
money as at a former, the other, as at a future 


period. Thus bonds are ſometimes taken in 
theſe terms: *I A. B. grant me to have bor. 
«© rowed and received from C. D., at the term 


„of Whitſunday laſt, (notwithſtanding the 


% date hereof), the ſum of L. Sterling. 
This is a ſecurity for a prior debt, and, as 


ſuch, (were the debtor to become bankrupt 


within the fixty days), would be reducible on 
the act 1696, c. 5. The other error would 
be no leſs fatal to the ſecurity ; for the act 
ſtrikes equally againit ſecurities for poſterior as 
for prior debts. The terms of the clauſe in 
this laſt caſe are commonly © in conſideration 
« of the ſum of L. Sterling, already ad- 
« vanced, or to be advanced to me by B.“ 


Theſe forms of expreſſion are therefore to be 


carefully avoided; and there is another form 


of expreſſion in this part of the deed which 


ought alſo to be guarded againſt. The bond, 


I thall ſuppoſe, bears the money to have been 


inſtantly advanced; but in the obligation to 
repay, in place of Les the intereſt run from 
the date of the bond, it is made to run from a 
term preceding; and as this is evidently uſu- 
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rious, it may, in queſtions with creditors, be 
dangerous to the holder of the bond. 

The bond ought therefore invariably to ex- 
preſs the receipt of the money as in the prece- 
ding example; and where it happens that the 
ſecurity has been delayed after the money has 
been ſet apart for the debtor, or where the 
whole money has not been in readineſs at the 
date of the bond, ſtill the ſame form of words 
ſhould be obſerved; and in the one caſe the 
debtor ought to give an allowance for the loſs 


of intereſt ſuſtained by the creditor; in the 


other, the ſecurity ought not to be delivered 
up until the whole ſum be advanced; and 
thus the bond may with propriety be expreſs- 
ed in the manner propoſed. _. 


2. Bond by a Huſband and Wife. 


The intereſt of a huſband or wife in the 
eſtate over which the ſecurity is to be given, 


will make ſome change in the form of the he- 


ritable bond; as, 1. when the eſtate is the 
property of the wife; 2. when the wife has 
only a liferent-proviſion ſecured over it. In 
the former caſe the bond will be thus expreſſed: 

* I A. B. GRANT me inſtantly to have bor- 
* rowed and received from C. D. the ſum of 


LI. „ whercof I hereby acknowledge the 
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& receipt, renouncing all exceptions in the con- 


& trary: WHICH sUM of L. I BIND and 


% OBLIGE me, my heirs, executors, and ſuc- 
“ ceſſors, &c. AND for the ſaid C. D. and 


ce his foreſaids, their FURTHER SECURITY and 


« more certain PAYMENT of the forefaid ſums 
« of money, I E. F., ſpouſe to the ſaid A. B., 
« and heritable proprietor of the lands and o- 


„ thers after mentioned, with conſent of my 


„ ſaid huſband, AND I the ſaid A. B., for my 
« own right and intereſt in the ſaid lands, and 
« as taking burden on me for my ſaid wife, 
e AND we both, with mutual Apvice and 


* CONSENT, DO hereby BIND and OBLIGE 


te us, and our reſpective heirs and ſucceſſors, 
“upon our own expence, duly and lawfully 
e TO INFEFT and SEISE the ſaid B. and his 


« foreſaids,*” &c. In the procuratory of re- 
ſignation, clauſe of warrandice, aſſignation to 


the title-deeds and rents, and in the pre- 
cept of ſaſine, you will ſay, © We the ſaid A. B. 
« and E. F., ſpouſes, with mutual advice and 
« conſent, in the manner above expreſſed.“ 


, Where again the wife, in place of having a | 


right of property, has only a ſecurity for her 


proviſions over the eſtate, the bond will, in 


the fame manner as before, run in the name ot 
the huſband in the perſonal obligation. It will 
then proceed thus: Anp for the ſaid C. D. 
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« and his foreſaids, their further $sECURITY 
« and more certain PAYMENT of the foreſaid 
« ſums of money, I the ſaid A. B., with the ſpe- 
4 ſpecial -ADVICE and CONSENT of E. F. my 
« ſpouſe, for any right of liferent, terce, or other 
« right, legal or conventional, which ſhe has 
« or may hereafter have over the lands and 
« others after mentioned, Do, by theſe pre- 
« ſents, BIND and OBLIGE me, my heirs and 
« ſucceſlors,” &C. 


In the other clauſes, you will ſay, I A. B., 


with conſent foreſaid; and in the precept of 
ſaline, inſert a proviſion in theſe terms: AN p 

„for the more COMPLETE SECURITY of che 
« ſaid C. D. and his foreſaids, I the ſaid E. F. 
do hereby CONSENT, that the infeftment to 
„follow hereon ſhall be held to be preferable 


to any infeftment or right, legal or conven- 


* tional, ſtanding in my perſon, or which 
may hereafter ariſe to me, in ſo far as my 
rights may affect the lands herein contain- 
ed, AND THAT as fully as if my ſaid right 
had never exiſted, oR as if the infeftment 
* to follow in favour of the ſaid C. D. and his 
* foreſaids had been taken and recorded be- 
* fore the exiſtence of my ſaid right.” 


This declaration will come in immediately 


before theſe words: © and this in no wile ye 
4 leave undone,” 
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Wherever it is neceſſary for a wife to join ag 
| a party or conſenter to an heritable ſecurity, 1 
|; it will be proper that ſhe alſo ratify the grant, h 
as directed in the caſe of a ſale, vol. 1. p. 163, t 
N | | a 
3. Bond where the Granter is not infeft, : 
Where the granter has not made up titles to d 
the lands over which he is to give the fecuri- Þ 
1 ty, it is no doubt a very looſe and unbuſineſs- tt 
| like tranſaction ; yet it will be ſufficiently ſafe d 
} from any poſterior fecurities which the debtor ſe 
| may grant, as his infeftment will draw back le 
| and validate all his acts and deeds of that kind, + 
| according to their order in point of time, tho th 
l ſtill great riſk will ariſe from the death of the the 
i debtor, and the acts and deeds of his heir. ne 
| Were a tranſaction of this kind to be gone in- ſe 
[' to, though certainly 'not a regular or a pro- fo 
j per one, there ſhould be a procuratory for en- ne 
abling the creditor to complete the debtor's po 
bl | : - f J 
bl titles, (as in the caſe of a diſpoſition by a pro- of 
[! prietor in ſimilar circumſtances, vol. 1. p. 156.;) ro 
g and on this warrant the title ought inſtantly it 
to be completed. if 
: thi 
4. Bond by er to Truſtees. ſh 


Where an heritable bond is to be granted by 
truſtees, the power is given to them either by 
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a truſt-deed, on which they are infeft, veſting 
in them a power to borrow money, and to grant 
heritable ſecurities over the eſtate for what 
they ſhall have borrowed ; or it is given by 
a commiſſion and factory, with expreſs powers 
to bind the proprietor perſonally, as well as to 
burden the eſtate with the payment of the 
debt. In the former caſe, the truſtees muſt be 
infeft for the due exerciſe of their office, and 
they muſt poſleſs an expreſs power to contract 
debt, and for which they may give heritable 
ſecurities; for it ought not to be held equiva- 
lent that the truſtees poſſeſs a power of ſelling 
the lands, ſince in the actings of a truſtee no- 
thing can differ more in its effects on the ſitua- 
tion of a proprictor, than the borrowing ro- 
ney for the extricating of his affairs, and the 
ſelling of an eſtate for that purpoſe; and there- 
fore a power of ſelling given to a truſtee ought 
never to be underſtood to include under it a 
power of burdening that eſtate. In the caſe 
of a commiſſion empowering a factor to bor- 
row, the commiſſion ought to be on record; 
it ſhould be known that the conſtituent is in 


life at the time of granting the ſecurity; and. 


the record where the commiſſion is recorded 


ſhould be ſearched, to diſcover whether it may 
VOL, II. P 
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fioned by theſe I ſhall endeavour to explain, 
Heritable Bond b y Truftees. 


We A. B. and C. D., CONSIDERING that E. 
F., by a truſt-deed executed by him, of date 
, for the cauſes therein ſpecified, dif. 
poned and made over to us the lands and o- 
thers after deſcribed, but in truſt, for the uſes, 
ends, and purpoſes; and with the powers there- 
in expreſſed, and, amongſt others, with the 
power of borrowing ſuch ſum or ſums of mo- 
ney as we may find neceſſary for extricating 


his affairs ; for which ſams we are not only 


enhpoweres to bind him perſonally, and his 


heirs and ſucceſſors, but to grant heritable | 


bonds and ſecurities for the ſame over his ſaid 
lands, and containing all the uſual and neceſſa- 
ry clauſes ; which truſt-deed, of date foreſaid, 
is recorded in the books of Council and Sef- 
ſion, (office ), the - AND 
THAT, in virtue of the ſaid truſt-deed, and of 
the precept of ſaſine therein contained, we 
were duly infeft in the ſaid lands, as truſtees 
foretx'4, and the inſtrument of ſaſine taken 
thereon, . of date , recorded „ 28 
the ſaid tru ſt-deed, and infeftment following 
thereon, in themſelves more fully bear ; AND 


not have been recalled. The alterations occa- 


f aa N :alon.. 


SEEING that G. H. has lent, and inſtantly ad- 
vanced to us, for behoof of the ſaid E. F., the 
zun G I Sterling, waicu ſum we 
hereby GRANT' us to have received as truſtees 
foreſaid, renouncing, for ourſelves and our 
faid conſtituent, all exceptions to the contrary ; 
THEREPORE WL, in virtue of the powers con- 
ferred on us by the ſaid truſt-deed, B1ND AND 
OBLIGE the ſaid E. | "A and his heirs, eTecu- 
tors, and ſucceſſors, to REPAY to the ſaid G. 
H., his heirs and aſſignees, the foreſaid PRIN- 
ALL SUM of L. Sterling, and that againſt 
the term of next, WITH L. Sterling of 
liquidare penalty in caſe of failure, and the 
due and legal annualrent of the ſaid principal 
ſum from the date hereof to the ſaid term of 
payment, and yearly, termly, and -propor- 
tionally thereafter, during the not-payment of 
the ſaid principal ſum, at two terms in the 
year, &c. (in the common form of the heritable 
bond): AND for the ſaid G. H. and his fore- 
laids, their further SECURITY and more certain 
PAYMENT of the foreſaid ſums of money, WE 
the ſaid A. B. and C. D., as truſtees fore ſaid, 
and in virtue of the powers given us by the 
lad truſt-deed, BIN and OBLIGE ourſelves to 
INFEFT and SEISE the ſaid G. H. and his fore- 
ſaids, heritably, but REDEEMABLE ALWAYS 
f 12 
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in manner after mentioned, not only in an 
annualrent, &c. (The Ayle then goes on in con- 
mon form; and the truſtees being infeft, they grant 
procuratory and precept in their own names. In 
the clauſe of” warrandice, the truſtees bind their 


conſtituent, his ' heirs and fucceſſors, in common 


form; and the clauſe of regiſtration is thus ex- 
preſſed) : AND we, (in virtue of our ſaid pow- 
ers), do hereby, for and in name of the ſaid 
E. F., CONSENT to the REGISTRATION here- 
of in the books of Council and Seſſion, or o- 
ther judges books competent, that letters of 
horning againſt the faid E. F. on fix days 
charge, and all other neceſſary execution, may 
proceed on a decree to be interponed hereto in 
due form; and thereto we conſtitute 

our and his procurators, &c, 


Heritable Bond by a Factor. 


I A. B. writer to the ſignet, factor and com- 


miſſioner for C. D., in virtue of a factory and 
commiſſion from him, of date „and re— 
corded in the books of Council and Seftion, 


(office ), the „ WHICH factory and 
commiſſion empowers me to borrow money 


on his account, and to grant, ſubſcribe, and 
deliver bonds, either moveable or heritable, 


St 
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binding him, his heirs and ſucceſſors, and the 
| heritable ſubjects belonging to him, in pay- 
ment of the ſums of money ſo borrowed, 


with intereſt, penalties, and termly failures, ini 


common form, CONSIDERING that I, as fac- 


tor foreſaid, have borrowed and received from 


E. G., and F. G. his ſon, the ſum of L. 

Sterling, whereof I hereby grant the receipt, 
renouncing, for myſelf and my ſaid conſtitu- 
ent, all exceptions in the contrary, Do there- 
fore hereby BIND and oBLIGE my ſaid con- 
ſtituent, the ſaid C. D., his heirs, executors, 
and ſucceſſors whomſoever, to CONTENT and 
REPAY to the ſaid E. G. and F. G. equally 


between them, and to their reſpective heirs. 


and aſſignees, the ſaid principal ſum of L. 
Sterling, and that at and againſt the term of 
,with the ſam of L. Sterling of liqui- 
date penalty in caſe of failure, together with 
the due and legal intereſt of the ſaid principal 
ſum, from the date hereof to the ſaid term of 
payment, and termly and proportionally there- 
after during the not- payment, and that at two 


terms in the year, Whitſunday and Martin- 


mas, by equal portions; beginning the firſt 
term's payment at the term of Whitſunday 
next for the half year immediately preceding, 
and fo forth termly and- proportionally there- 
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after during the not- payment of the ſaid prin- 
cipal ſum, with the ſum of L. Sterling of 
liquidate penalty for each term's failure in 
payment of the ſaid intereſt; Axp for the ſaid 
E. G. and F. G., and their foreſaids, their 
FURTHER SECURITY and more certain pay. 
ment of the ſaid ſums of money, principal, in- 
tereſt, penalties, and termly failures, accord- 


ing to their reſpective intereſts therein, I, as 


factor foreſaid, Do, by theſe preſents, bind 
and oblige the ſaid E. F., his heirs and ſuc- 
ceſſors, on his own proper charges and ex- 
pences, duly and lawfully to infeft and ſeiſe 
the ſaid E. G. and F. G., and their foreſaids, 
for their reſpective intereſts, heritably, but 
under reverſion, as after expreſſed, not only 
in all and whole an annualrent of L. Ster- 
ling, (in common form), TO BE HOLDEN the 
ſaid annualrent and lands themſelves in ſecu- 


rity, either of and under the ſaid C. D. and 


his foreſaids in free blench, for payment of a 
penny Scots on the ground of the ſaid lands, 
at the term of Whitſunday yearly, if aſked 


only, ox from the ſaid C. D. of his immedi- 


ate lawful ſuperiors of the ſame, in manner fol- 
lowing, &c. (in common form, the Procuratory of 
refignation will bear), 1 the ſaid A. B., as factor 
and commiſſioner foreſaid, MAKE and con- 
STITUTE | 


in 


fo! 


. 


Heritable Bonds, Oc. 119 


jointly and ſeverally, procurators for the 
ſaid C. D., to the effect after ſpecified, 615 
vING and COMMITTING to them full power, 
warrant, and commiſſion for the ſaid C. D., 
and in his name, to APPEAR, &c. (The af- 


fignation to the rents and titles is thus expreſſed ) : 


AND FURTHER, I, as factor foreſaid, do, by 
theſe preſents, MAKE and CONSTITUTE the 
ſaid E. G. and F. G., and their foreſaids, for 
their ſeveral intereſts, the lawful ceſſioners and 
aſſignees of the ſaid C. D., not only, &c.; (and 
the clauſe of regiſtration, as in the preceding form, 
will conſent to regiſtration, for letters of horning, 
on fix days charge, againſt the ſaid C. D. The 
precept of ſaſine will be thus expreſſed) : AND to 
the effect that the ſaid E. G. and F. G. and 
their foreſaids, for their reſpective rights and 
intereſts, may be infeft and ſeiſed, NoT oN- 
LY in the annualrent before ſpecified, payable 
forth of the ſaid lands and others, but alſo 
in the ſaid lands and others themſelves, in ſe- 
curity, as ſaid is, I the ſaid A. B., as factor 
and commiſſioner foreſaid, DESIRE and RE- 
WIRE you | 
jointly and ſeverally, bailies in that 
part for the {aid C. D., to the effect after ſpe- 
cified, ſpecially CONSTITUTED, &c. Theſe 
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include the peculiarities in the heritable fecurit 
by truſtees or factor. 


155 58 7 Bau 4 en, of Trees. 


1 A. "ABS CONSIDERING that the deceaſed - 


C. D., by a truſt-diſpoſition, of date „ and 
regiſtered in the commiſſary- court books of 
Edinburgh, the , veſted his 
whole heritable and moveable eſtate in, the 
following truſtces, viz. E. F., G. H., and I. K, 
or the acceptors, and the ſurvivors or ſurvi. 
vor of them, for the uſes, ends, and purpoſes, 
and with the burdens and proviſions mention- 
ed in the ſaid truſt-deed : By which truſt-deed 
it is ordered that the ſum of L. Ster- 
ling {hall be lent out on bond, or other ſecu- 
rity, to be taken payable to L. O. and M. O, 
and to tlie ſurvivors or ſurvivor of chem, and 
the heirs of their bodies or body; whom fail 
ing, to the lawful iſſue of his own body, 
(&c. and a long fubſittution), ſecluding execur 
tors, with power to the ſaid truſtees, or to the 
acceptor and ſurvivor of them, ro uplift, aſ- 
ſign, and convey the ſums due by ſuch bond, 
and again to lend out the ſame during the mi- 


nority of the ſaid L. O. and M. O.; ANÞ the 


aid deed farther declares, that the ſaid C. D. 
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eſtate and effects ſhall be liable in the inte- 


reſt to the ſaid L. O. and M. O. on the fore- 
ſaid principal ſum of L. „ for fix months 


preceding his death, and until the ſame ſhall 
be lent out, DECLARING the ſaid principal 


ſum and intereſt to be liable in the following 
liferent- annuity to N. O., mother of the ſaid 
L. O. and M. O., vir. L. whilſt the ſaid 
children or their iſſue ſhall remain in life, 
I. in caſe one of them ſhall die with- 
out iſſue, and ſuch intereſt as the ſaid prin- 
cipal ſum of L. may yield, in caſe 
they ſhall both die without iſſue; which an- 
nuity is declared payable to the ſaid N. O. 
half-yearly: AND WHEREAS the ſaid truſtees, 
in obedience to the directions of the ſaid ſet- 
tlement, have, by a minute of ſederunt, agreed 
to lend out to me the principal ſum above 
mentioned, on my giving an heritable ſecuri- 
ty therefore, in terms of that ſettlement, AND 
the faid PRINCIPAL ſum of L. Sterling, 
being inſtantly lent to me by the ſaid truſtees, 
the receipt whereof I hereby acknowledge by 
the hands of I. K. one of their number, and 
RENOUNCE all exceptions in the contrary ; 
THEREFORE I the ſaid A. B. bind and oblige 
me, my heirs, executors, and ſucceſſors whom- 
lvever, to CONTENT and REPAY the {aid ſam 


Yor. I 2 


rr — nn 2 — 
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„ Sterling to the ſaid L. O. and N. O, 


and to the ſurvivors or ſurvivor of them, 
and the heirs of their bodies or body; WRHOM 


FAILING, to the lawful iſſue of the body of 


the ſaid C. D., (ſabſtitution), AND THAT at 


and againſt the term of 

next, WITH the ſum of L. 
penalty in caſe of failure, AND the due and 
legal intereſt of the ſaid principal ſum from 
the date hereof to the foreſaid term of pay- 
ment, and termly and proportionally thereaf- 


ter during the not payment, at two 'terms in 


the year, Whitſunday and Martinmas,'by e 
qual portions, beginning the firſt term's pay- 
ment at the term of next, for 


the half year immediately preceding, and ſo 


forth termly and proportionally thereafter 
during the not payment of the ſaid principal 
ſum ; wir the ſum of L. Sterling, of 
liquidate penalty for each term's failure in pay- 
ment of the ſaid intereſt; Bur DECLARING 
always, in terms of the foreſaid ſettlement, 
that the ſaid truſtees, and the acceptor and ſur- 


vivor of them, ſhall have power to uplift, al- 


gn, and convey the ſums of money above 
mentioned, principal, intereſt, or penalties, 
and apain to lend out or employ the ſame in 
terms of the ſaid ſettlement; but with the ap- 


of liquidat 
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plication of which ſums I am to have no con- 
cern; AND DECLARING alfo, that the ſaid 
principal ſum and intereſt ſhall be liable for 
the ſaid liferent-· annuity provided to the ſaid 
N. O., payable in the proportions, and increa- 
ſing in the circumſtances ſpecified in the fore- 
ſaid ſettlement: AN p for the ſaid L. O. and. 
M. O. and ſurvivor of them, and the heirs 
of their bodies or body, whom failing, for 
the other heirs before mentioned, their FUR- 
THER SECURITY and more CERTAIN PA- 
MENT of the foreſaid fums of money, prin- 
cipal, intereſt, penalties, and termly failures, 
I the ſaid A. B. BIND and oBLIGE me, my 
heirs and ſucceſſors, on our own expence, du- 
ly and lawfully to infeft and ſeiſe the ſaid 
L. O. and M. O., and ſurvivor of them, and 
their foreſaids, whom failing, the other heirs 
before mentioned, heritably, but under rever- 
hon, in manner after expreſled, not only in 
an annualrent, &c. (in common form. The 
rents and title-deeds are thus conveyed 0 : AND 
TURTHER, I .the ſaid A. B. do, by theſe pre- 
lents, MAKE and CONSTITUTE the ſaid L. O. 
and M. O. and the ſurvivor of them, and their 
foreſaids, WHOM FAILING, the other heirs 
before mentioned in their order, and for their 
reſpective intereſts, my lawful ceſſioners and 


Q 2 


124 Heritable Bonds, c. 


aſſignees, NoT ONLY in and to / hs whole 
writs, &c. ( And the precept of ſaſine is expreſſed 
in this manner): AND to the effect that the ſaid 
L. O. and M. O., and the ſurvivor of them, 
and the heirs of their bodies or body, waoy 
FAILING, the other heirs before mentioned, in 
their order, may be infeft and ſeiſed, &c, ] 
the ſaid A. B. n DESIRE and REQUIRE 
you 

robs 4 ſeverally, my bailies in that 
part, to the effect after ſpecified, ſpecially 
_ conſtituted, that on fight hereof ye paſs, &c. 
AND there Give and DELIVER heritable ſtate 
and ſaſine, with actual, real, and corporal 
poſſeſſion to the ſaid L. O. and M. O., or to 
the ſurvivor of them, or their foreſaids, or to 
the other heirs above expreſſed, NOT ONLY 


an annualrent, &c. 


5. Heritable Bond to a Company. 


When an heritable ſecurity is to be given 
to a company, as it is impoſſible to infeft the 
company, the feudal right muſt be given to 
the partners individually, as truſtees for the 
company, in this form, The perſonal obliga- 
tion will be taken to the partners of the com- 
pany, as truſtees for the company; and when 
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you come to the obligation to infeft the com- 
pany, you proceed in theſe words. 

AnD for the ſaid C. D., E. F., and G. | > 5 
their further SECURITY and more certain PAY- 
MENT of the ſaid ſums of money, principal, in- 
tereſt, penalty, and termly failures, I BID and 
oBLIGE me, and my heirs and ſucceſſors, to 
infeft and ſeiſe the ſaid C. D., E. F., and G. H., 
and the ſurvivors or ſurvivor of them, (the 
majority alive at the time being always a quo- 
rum), Ix TRUST for themſelves, and for 
thoſe who. for the time may be partners of 
the ſaid company of C. D. and company, (un- 
der whatever name or firm the ſaid company 
may be known), and the aſſignees or diſpo- 
nees of the ſaid truſtees, heritably, but under 
reverſion, in manner after ſpecified, NOT ONLY 
in an annualrent, &c. (In the afſignation to the 
rents, you convey to the ſaid “ C. D., E. F., and 
“G. H., and the ſurvivors or ſurvivor of them 
* 1n truſt, as aforeſaid, and to their foreſaids.” 
And in the procuratory of reſignation and precept 
of ſaſine, you mention the truſtees in this form ). 


The ſaid C. D., E. F., and G. H., and the ſur- 


vivors or ſurvivor of them in truſt, for behoof 
of themſelves, and of ſuch as may be partners 
ot the ſaid company of C. D. and company 
for the time, (under whatever name or firm 
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ponees of the ſaid truſtees. 
There is an inſtance of an herieble 15 


rity to a company (under the preſent title), 
in the ſtyle of an heritable bond for a caſh- 


account, in terms of the late bankrupt ſtatute, 


where the nature of Ls right will more ful- 
ly e EET 


6. Regulations relative to the Intereſt. 


Clauſe Reſtrifting the Intereſt. 


It often happens that money is lent at 4; 


bl per cent. but in place of fixing this rate of 


intereſt in the bond, the legal intereſt is ſti- 
pulated, and it is made a condition, that if the 
intereſt be paid within a certain number of 
days after it falls due, 4+ per cent. in place 
of the legal intereſt, will be received, by which 
means the regular payment of the intereſt 


is ſo far ſecured. The clauſe is commonly in 


theſe terms: 

I A. GRANT me inſtantly to have BoR- 
ROWED and RECEIVED from B. THE SUM of 
L. STERLING, (The perſonal bond goes on 


they may be known), or the aſſignees or diſ- 


nf? — 6y bake hana} 7 K tan of = 
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| os in the form of the bond which has been given 
till you come to theſe words : © And for the ſaid 


(. 
| And immediately before theſe wordt you inſert the 

following clauſe) * BuT ALWAYS with and un- 
4 der this CONDITION and PROVISION, as it 
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B. and his foreſaids their further ſecurity.“ 


is hereby expreſsly coNDITIONED and pRo- 


vIDED, that in caſe I or my foreſaids ſhall, 


from time to time, pay, or cauſe to be paid, 


to the ſaid B. and his forefaids, the annual- 


rents of the ſaid L. 4000 Sterling, at the 


rate of 47 per cent. per annum, at the terms 


of Whitſunday and Martinmas half-yearly 


when the ſame {hall fall due, or within the 


ſpace of thirty days after each of the ſaid 
terms of Whitſunday and Martinmas, and 


that by a draught or order on a banker in 
Edinburgh; THAT THEN, and as often as the 


ſaid annualrent ſhall be fo paid, the ſaid B. 
and his foreſaids ſhall, in conſideration of 
ſuch prompt payment, be bound to accept 
thereof, in lieu and ſatisfaction of the legal 
intereſt of the ſaid principal ſum : Bux if 
the {aid annualrent of 44 per cent. per an- 


num ſhall not be punctually paid at the 
terms above mentioned, THEN and in that 


caſe the legal annualrent before expreſſed 


SHALL be DUE and PAYABLE, as if no re- 
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« ſtriction thereof. hack been herein contain. 
&« ed. 5 C 

"Ini; che procuratory of refigntaricin and pre- 
cept of ſaſine, you will ſay, © An annualrent 
„ of L. 200 Sterling, uNDER the cox DI IOX 
ce of its being RESTRICTED to 43 per cent, 
% per annum, in the manner, and under the 
«© conditions above expreſſed; ox ſuch an an- 
e nualrent, leſs or more, as {hall correſpond by 
« law for the time to the ſaid ſum of L. 4000 
« Sterling.” Sometimes, in place of this dimi- 
nution of the intereſt, there is only a diſcount 
given of one quarter per cent.: but any al. 
teration of this kind can occaſion no mate- 
rial change on the clauſes. 


Where the Principal and Intereft is made payable 
in London. 


When the creditor is an Engliſhman, the 
intereſt is generally made payable in London, 
or perhaps the principal alſo is made payable 
there. This occaſions no change on the terms 
of the perſonal obligation; but there is ſub- 
Joined to it the following clauſe, 

DECLARING that the payment not only of 
the principal ſum and penalty, if incurred, 


EV. 


le 
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ſhall be made by me and my foreſaids on the 


Royal Exchange of the city of London, but al- 
ſo that the intereſt thereof ſhall in like manner 
be regularly paid by me and my foreſaids on 
the Royal Exchange of the city of London, in 


terms of the obligation above written. 


here there 1s a collateral Security for the regular 


Payment of the Intereſt. 


A collateral ſecurity for the regular payment 
of the intereſt is ſometimes granted in the prin- 
cipal bond, at other times it is granted-in a ſe- 
parate deed. Where it is made part of the bond, 
the perſonal obligation will be thus expreſſed : 

Wuricy suu of L. Sterling, I, the ſaid 


A. B., do hereby BIND and oBLiGt me, my 


heirs, executors, and ſucceſſors whomſoever, 
to CONTENT and REPAY to the ſaid C. D., 
his heirs and aſſignees, and that againſt the 
term of next, WI TH the ſum of L. 

Sterling of liquidate penalty in caſe of failure: 
Ax D FURTHER, I the ſaid A. B. and I L. M., 
IND and oBLIGE us, jointly and ſeverally, 


our heirs, executors, and ſucceſſors whomſo- 


ever, to make payment to the ſaid C. D. of the 
due and legal intereſt of the ſaid principal ſum 
of L. Sterling, from the date hereof to the 
Yor. II. 1 
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ſaid term of payment, and yearly, termly, and 
proportionally thereafter during the not-pay. 
ment thereof, and that at two terms in the 
year, &c. (in common form. And in the clauſe if 
regi/tration you ſay), AND I the ſaid A. B., and 
J the ſaid L. M., as co-obhgant with the ſaid 
A. B., for the regular payment of the intereſt, 
in manner above written, CONSENT to the 
REGISTRATION hereof in the books of Coun- 
cil and Seſſion, or other judges books compe- 
tent, that letters of horning on ſix days charge, 
and all other execution, may paſs upon a de- 

cree, to be interponed hereto in common form; 
and thereto we CONSTITUTE 

our procurators, &c. 


Bond for the Payment of Intereſt. | 


I LE. M., conſidering that A. B., by his he- 
ritable bond, of date , for the cauſes there- 
in ſpecified, bound and obliged him, his heirs, 
executors and ſucceſſors, to content and repay 
to C. D. the ſum of L. Sterling, and that 
againſt the term of then next, with the 
ſum of I. of liquidate penalty in caſe of 
failure; as alſo of the intereſt of the ſaid prin- 
cipal ſum of L. Sterling, from the date of 
the ſaid bond to the ſaid term of payment, and 
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termly and proportionally thereafter during 
the not-payment thereof, and that at two terms 
in the year, Whitſunday and Martinmas, by 
equal portions ; beginning the firſt term's pay- 
ment of the ſaid annualent at the term of Mar- 
tinmas then next, for what ſhall be due from 
the date of the ſaid bond to the ſaid term, and 
the next term's payment of the ſaid annual 
rent at the term of Whitlunday ; for the 
half- year immediately preceding, and ſo forth 
at the ſaid two terms of Whitſunday and Mar- 
| tinmas yearly thereafter, by equal portions, 
during the not-payment of the 1aid principal 
ſum, with L. Sterling of liquidate pe- 
nalty for each term's failure in payment of 
| the ſaid annualrent at the ſaid terms: and for 
| the faid C. D. and his foreſaids trzeir further 


ſecurity and more certain payment of the 


ſaid ſums of money, the ſaid A. B. thereby 


bound and obliged him and his foreſaids to 
infeft and ſeiſe the ſaid C. D. and his above 
written, heritably, but under redemption, in 
manner therein expreſſed, not only in an an- 
| nualrent of L. „or ſuch an annualrent, 
les or more, as ſhould correſpond by law for 
| the time to the ſaid principal ſum, to be uplifted 
and taken at the terms and by the propor- 
tions ahove written, forth of his lands and 
KA 
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eſtate f , and others therein particular. 
ly deſcribed, but alſo in the ſaid lands them. 
ſelves, in further ſecurity to the ſaid C. D, and 
his foreſaids, of the payment of the ſaid ſum; 
of money, principal, intereſt, liquidate expen- 
ces, and termly failures therein ſpecified, and 
that by two ſeveral infeftments and manner 
of holding, a me vel de me; as the ſaid heri. 
table bond, containing procuratory of refigna- 
tion, precept of ſafine, clauſe of reverſion, al. 
ſignation to the title-deeds and rents, with all 


other neceſſary clauſes, in itſelf more fully | 


bears. AND FUKTHER, CONSIDERING, that 
in the treaty for the ſaid loan, it was ſtipula- 
ted and agreed that I ſhould grant a bond, a 


a collateral ſecurity for the regular payment of 


the 1ntereſt of the ſaid principal ſum ; THERE 
FORE I the ſaid L. M. do hereby, without pre- 
judice to the ſaid heritable ſecurity, but in cor- 
Toboration thereof, BI ND and oBLIGE me, my 
heirs, executors, and ſucceſſors whomſoever, 
to pay to the ſaid C. D., his heirs and aſſignees, 
the lawful intereſt of the ſaid principal ſum of 
L. „and that at two terms in the year, 
Whitſunday and Martinmas, by equal portions, 
during the not-payment of the ſaid principal 
ſum, beginning the firſt term's payment there- 
of at the term of Mariinmas next, for the in- 
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tereſt which ſhall be due from the date of the 
{aid bond to the ſaid term, and the next term's 
payment of the faid intereſt at the term of 
Whitſunday „ for the half year imme- 
diately preceding that term, and ſo forth at the 
ſaid two terms of Whitſunday and Martin- 
mas yearly thereafter by equal portions, du- 
ring the not- payment of the ſaid principal ſum, 
with the ſum of L. Sterling of liqui- 
date penalty for each term's failure in pay- 
ment of the ſaid annualrent at the terms above 
ſpecified. AND I CONSENT to the REGISTRA= 
TION hereof in the books of Council and 
Seſſion, or other judges books competent, that 
letters of horning on fix days charge, and all 
other execution, may paſs on a decree to be 
interponed hereto in common form; and there- 

to I consSTITUTE 1 
my procurators, &c. IN WITNESS whereof, 


&c. 


7. It has been propoſed, in order to ſecure 
the expence of factor- fee paid by the creditor 
when he has occaſion to enter into poſſeſſion 
of the eſtate and to draw the rents, that this 
expence ſhould be made a burden on the right 
of redemption, by expreſling the clauſe in 
theſe terms: AND DECLARING alſo, as it is 
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hereby ſpecially PROVIDED and DECT, ARED, 
that the foreſaid annualrent of L. „ and 
lands and others Be ve dilponed- o .out of which 
the ſame is upliftable, ſhall be redeemable by 
me the ſaid A. B., and my foreſaids, or by 
dur aſſignees, from the ſaid C. D., and his be- 
fore written, by payment to them, or lawful 
conſignation for their behoof, of the foreſaid 


principal ſam of L. ; with the annual- 


rents thereof, liquidate penalties, and termly 
failures, reſting and incurred at the time, at 
leaſt to the amount of all ſuch neceſſary ex- 
pence, as ſhall have been laid our in ſecuring 
or recovering the ſaid ſums, and particularly 
without prejudice to this generality, the ex- 
pence of factor's ſalary, and other charges in- 
curred in recovering the rents of the lands, in 
caſe the ſaid C. D. or his foreſaids ſhall be 
obliged to enter into the poſſeſſion thereof, 
and the expence incurred in expeding the in- 
feftment to follow hereon. 


It may be conſidered, whether this condi- 
tion ought not rather to enter the clauſe by 
which the creditor 1s authoriſed to enter into 
poſſeſſion, in this manner. 

Axp it is hereby expreſsly pROVIDED and 
DECLARED, that in caſe the ſaid C. D., or his 
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foreſaids, ſhall think fit at any time hereafter 
to enter to the poſſeſſion of the lands and o- 
thers before ſpecified, or to uplift the rents 
and duties thereof, or of any part thereof, in 
virtue of the infeftment of property in ſecu- 
rity to follow hereon, or in virtue of the aſſig- 
nation to the maills and duties above written, 
THEN, and in that caſe, the ſaid C. D. and 


for their actual intromiſſions, as the ſame fhall 
be inſtructed by writ or oath of party; AND 


ſions, or for not doing diligence, or for the 
ſolvency of tenants; As ALSO, that it ſhall 
be lawful for the ſaid C. D., and his foreſaids, 
to deſiſt and ceaſe from, and again reſume the 
poſſeſſion of the lands and others before men- 
tioned from time to time, as they ſhall think fit; 
AND THAT during their poſſeſhon they ſhall 
have allowance for what they ſhall beſtow on 
repairs, ceſs, or other public burdens, whe- 
1 ther incidental or annual, AN p have deduc- 
tion for what charges they may be put to in 
maintaining their poſſeſſion, or in recovering 
| the ſaid rents, including factor-fee, as well as 
every other expence they may incur in purſu- 
ing, or doing diligence againſt the tenants ; 

which expence the ſaid C. D., and his fore- 


his foreſaids, ſhall only be liable to hold count 


THAT. they ſhall no wiſe be liable for omiſ- 
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ſaids, ſhall be entitled to retain out of the 
rents they may draw in virtue of the powers 
hereby given them. | 


8. Obligation on the Creditor to Convey. 


As the creditor: on receiving his money is 
only obliged to diſcharge: the bond, although 
there may be many ſituations in which it 
would be more for the intereſt of the debtor 
to keep up the ſecurity, this is provided for by 
the following clauſe, which will come in im- 
mediately before the clauſe of regiſtration, 


ec 


cc 


(6 
6 


& 


ec 
cc 
6 
cc 
66 


cc 


% AND FURTHER, it is hereby conditioned, 


and the ſaid C. D., by accepting hereof, B1NDs 
himſelf and his foreſaids, on receiving full 
payment of the debts hereby due, either to 
grant a diſcharge and renunciation hereof, 
or, if I or my foreſaids ſhall require it, a le- 


cal conveyance of this bond, and of the in- 


feftment to follow herean, in favour of ſuch 
perſon or perfons as I or they ſhall point 
out; and which conveyance ſhall contain a 


clauſe of warrandice from fact and deed, 


with other uſual and neceſſary clauſes.” 


9: It may be conſidered as a change falling 


under the preſent head, where a prior cred! 


10 


16 


rs 
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tor conſents to reſtrict his claim of preference 
in favour of the new creditor, and this is 
generally done by his becoming a party to the 
new bond, and conſenting to the ſecurity, in 


the manner done by the wife when ſhe has 


been heritably ſecured in her proviſions, of 
which there is an example, p. 111. 


10. Alterations propoſed to be made on the + Clan 
el r 


The clauſe of edsispni is generally inſerted 
in the precept of ſaſine, that it may with cer- 
tainty enter the record. It is ſeldom that the 
debtor can have occaſion to reſort to the forms 
preſcribed by that clauſe; yet no doubt ſitua- 
tions may occur, where it may be neceſſary 
to follow out the order of redemption, as 
where a creditor has gone abroad without 
leaving proper powers with thoſe intruſted 
with the management of his affairs, or where 
the creditor is in minority without tutors, or 
incapacitated from acting. It is therefore ſub- 


mitted to the conſideration of the conveyan- 


cer, whether, in place of going through all 

the forms of the redemption, they might not 

be ſhortened by a proceſs before the Court of 
. II. 8 
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Seſſion, authoriſed by a clauſe oF ' rederapi 
in theſe terms. 
DECLARING. ALWAYS, : as it is 1 hs ſpe- 
clally PROVIDED and DECLARED, that the ſaid 
annualrent of L. Sterling, and lands and 
others above diſponed, out of which the ſame 
is upliftable, fhall be REDEEMABLE' by me 
the ſaid A., and my foreſaids, or our aſlig- 
nees, from the ſaid B. and his foreſaids, by 
PAYMENT to them, or lawful CONSIGNATION 
for their behoof, of the foreſaid principal ſum 
of L. Sterling, with the annualrents 
thereof, and the liquidate penalties and term- 
ly failures reſting and incurred at the time, 
together with the expence neceſſarily paid out 
by the faid B., and his foreſaids, for infefting 
or otherwiſe ſecuring themſelves in the ſaid 
annualrent, and lands and others foreſaid, or 
in conveying or diſcharging and renouncing 
theſe preſents, in whole or in part, as the ſame 
ſhall be aſcertained by an account to be gi- 
ven in by them, AND THAT at and againſt 
the ſaid term of , Or at the term of 
in any ſubſequent year, on law- 
ful premonition always of forty days to be 
made by me and my foreſaids to the ſad B. 
and his above written, in preſence of a nota» 
ry-public and witneſſes, as effeirs. The PLACE 
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of REDEMPTION to be within the parliament 
or new ſeſſion houſe of Edinburgh, in that 
place where the Commiſſaries uſually fit; Ax 
the CONSIGNA TION, in the caſe of abſence or 
refuſal to accept, to be in the hands of the 
treaſurer to the Governor and Company of 
the Bank of Scotland for the time, upon the 
peril of the conſigner; AND an extract hereof 
ſhall be as effectual for uſing the ſaid order 
of redemption, as if a particular letter of re- 
demption had been granted by the ſaid B. or 
his foreſaids; OR in place of following out 
the order of redemption above preſcribed, 
| THAT it ſhall be optional to me the ſaid A., 
and to my foreſaids, to CALL the ſaid B., or 
| his foreſaids, in an ACTION before the Court 
of Seſſion, containing the neceſſary conclu- 


ſions for PAYING or CONSIGNING the ſaid 


redemption- money, and for DECLARING the 
REDEMPTION of the ſaid lands and others fore- 
ſaid, the citation in the ſaid action being al- 
ways given forty days at leaſt preceding the 


derm at which payment or conſignation is to be 


made; and which confignation, if neceſſary, 
ſhall be made in the hands of the treaſurer 


| toreſaid, at ſuch time and manner as the Jud- 


ges of the ſaid Court ſhall direct. 
8 2 
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Ceneral Form of: the Heritable Bond. 


21 Bard 4 in Wi foreguing done * notice 
of the alterations that are moſt commonly to 
be met with in the different clauſes of the he- 
Titable bond; and I ſhall, before leaving this 
ſubjeR, give an example'of an heritable bond 
of rather a ſimpler form, which will equally 
anſwer the objects of parties; and which form 

is to be met with in practice. 


Heri table Bond, 


I A. grant me to have inſtantly received 
from B. the ſum of L. Sterling, renoun- 
cing all exceptions to the contrary ; wuicy 
ſum of L. Sterling I BIND and OBLIGE me, 
my heirs, executors, and ſucceſſors, to con- 
TENT and REPAX to the ſaid B., his heirs 
and aſſignees, at the term of next, with 
L. Sterling of liquidate penalty in caſc 
of failure, AN p the legal intereſt of the ſaid 
principal ſum, from the date hereof to the ſaid 
term of payment, and termly and proportion 
ally thereafter during the not-payment there- 
of, with L. Sterling of liquidate penalty 
for each term's failure in payment of the ſaid 


intereſt : AND for the ſaid B. and his fore- 


F 


faids,' their FURTHER SECURITY and more 
certain PAYMENT of the foreſaid ſums of mo- 
ney, I BIND and oBLIGE me, my: heirs and 
ſucceſſors, on our own expence, duly and law- 
fully to INFEFT and s Els E the ſaid B. and 
his foreſaids, heritably, but under reverſion, 
in manner after mentioned, not only in an an- 
nualrent of L. Sterling, or ſuch an annual- 
rent as ſhall by law for the time correſpond to 
the ſaid principal ſum, to be taken at the 
term of _ yearly, beginning the firſt term's 
payment at the term of next, for what 
mall then have fallen due, and the next term's 
payment at the term of thereafter, 


and ſo forth yearly and proportionally there- 


after during the not- redemption, wir H a fifth 
part more of each term's annualrent of liqui- 
date penalty for each term's failure, FORTH of 
all ALL and wHOLE (Here the lands are particu- 
larly deſeribed), ox FORTH of any part of the 
{aid lands, and of the readieſt of the rents 


thereof, BUT ALSO in ALL and wHOLE the 


ſaid lands and others themielves, in FURTHER 


SECUKITY to the {aid B. and his foreſaids, of 
the payment of the principal ſum, intereſt, li- 


quidate expences, and termly failures above 


mentioned, AND THAT by two ſeveral in- 


teftments and manners df H0LDING, one there- 
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of, as well with reſpect to the infeftment of an: 
nualrent as to that of propercy in fecurity, to 
be holden of me and my foreſaids in free 
blench, for payment of a penny Scots money, 
on the grounds of the ſaid lands, at the term 
of Whitſunday yearly, if aſked only; the o- 
THER of the ſaid INFEFTMENTS to be Hol- 
DEN from me and my foreſaids, of our im- 
mediate lawful ſuperiors of the ſaid lands, in 
manner following, viz. the infeftment of an- 
nualrent in free blench, for payment of a penny 
Scots, in manner foreſaid, and the infeftment 
of property in ſecurity, by the ſame tenure, 
and as freely in all reſpects as I or my fore- 
ſaids hold or might hold the ſame ourſelves ; 
AND for that purpoſe to grant all neceſlary 
deeds, with procuratories of reſignation, and 
precepts of ſaſine, when required; and J oblige 
me and my foreſaids to enter and infeft the ſaid 
B. and his foreſaids, vaſſals to us in the ſaid 
annualrent, and lands in ſecurity as aforeſaid, 
without any compoſition; and J hereby aſſign 
and make over to him and them the non-entry 


and other caſualtics that may fall during their 


non-entry: AND FURTHER, I MAKE and coN- 
STITUTE the ſaid B. and his above written, my 
lawful ceſſioners and aſſignees, NOT ONLY in 
and to the whole title-deeds of the ſaid lands, 
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zVT ALSO in and to the whole rents thereof 
for this preſent year „ and for all years to 
come during the not- redemption, with the leaſes 
of the ſaid lands, and all diligence and execu- 
tion competent to me thereon; suRROGAT INE 
and SUBSTITUTING the ſaid B. and his fore- 
ſaids in my full right and place of the pre- 
miſſes, under reverſion, as ſaid is, for their ſe- 
curity and payment of the ſums of money, 
principal, intereſt, penalties, and termly fai- 
lures above written; PYCLARI NG, that in caſe 
the ſaid B. and «his foreſaids ſhall at any time 
hereafter enter into poſſeſſion of the ſaid ſub- 
jects, or ſhall, in virtue of the powers hereby 
given, uplift the rents of the ſaid ſubjects, or 
| any part thereof, they ſhall be liable for their 
| actual intromiſſions only, as the ſame ſhall be 
inſtructed by their writ or oath, AND THAT 
after deduction of what they ſhall have ex- 
pended in recovering the ſaid rents, or {hall 
have paid to factors, or in repairs, public 
burdens, and others, or in maintaining the 
poſſeſſion of the ſaid ſubjeRs in virtue here- 
of; AND that they ſhall in no wiſe be liable 
tor not doing diligence, nor for inſolvency of 
tenants, nor for omiſſions of any kind; and 
that they may relinquiſh and reaſſume the 
lad poſſeſſion at pleaſure. AnD I conſent to 


/ 
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the regiſtration hereof in the books of Council 
and Seſſion, or other judges books competent, 
that letters of horning on fix days charge, and 
all other execution neceſſary, may follow on 
a decree to be interponed hereto in common 
form; and for that purpoſe consTITUTE 
L my procurators, &c, 

An PURTHER, I DESIRE and REQUIRE you 
, and each of you, 

Jointly and ſeverally, my bailies in that part, 
to the effect after expreſſed, ſpecially consT1- 
TUTED, that, on ſight hereaf, ye paſs to the 
grounds of the ſaid lands reſpectively and ſuc- 
ceſſively after others, and there G1 vE and pr- 
LIVER to the ſaid B., or to his foreſaids, heri- 
table ſtate and ſaſine, actual, real, and corpo- 
ral poſſeſſion, not only of the ſaid annualrent 
of L. Sterling, or of ſuch an annual 
rent, leſs or more, as may by law for the time 
correſpond to the foreſaid principal ſum of 
IL. Sterling, to be taken at the ſaid term 
of annually, beginning the firſt terms 
payment thereof at the term of next, for 
the period from the date hereof to the faid 
term, and the next term's payment at the term 
of thereafter, and ſo forth yearly and 
proportionally thereafter during the not- e- 
demption, FORTH of ALL and WHOLE the 


+ Ah * 9 5 = — \ 
6 - - 10 * _ _— * — PR SI — CO ITY = - = 3 
7 ia. +>... Lat ax <5" * — 2 — ; A Z 
1 —— "3 oF Tr = — — rr — 1 
— 5 ry =; n 8 an. fa 23 - 3 S Sa e Dr | * 1 — — K — a : a 
8 — „ „ r . . * P 8 r I 5 
7 8 * * n 1 - 2 2 one - — 4 —_— 223 — NR" D et * 6 Pa 22 — — + ba *. =y Q Cog * LA 4 r = 
1 3 5 13 a % — ” £4 <= ww — — we - 1 
—— — = — mY 


n FTE 4 4, 2 * * 
85 - - 7 - = o 
rn 3 2 — > 
. 2 — * * 2 — — 


r 


8 3 
n 
r 


DN 1288 1 
F 
22 3 3 : — 2 Sv I» Irc © Wn" . 7 

22 Ions Maar» K 

<& FRY ＋ 1 9 - * * A 1 * — A * : — 
F.. d Cos; 


* Gn 3 
2 - £ 
kd —— * 2 » 44 


_ _” en ens A -- 28 
ee 
n — . haha 
or EO ns 2 £1 RR 
re ES IAG IEA 
—j ©. — E 
gs 5 5 
2 


Heritable Bonde, c. 145 


aid lands and others above written, or forth 
of any part thereof, and of the readieſt rents 
of the fame; BUT ALSO of ALL and wHoLE 
the ſaid lands and others themſelves, in REAL 
*FCURITY to the ſaid B. and his above writ- 
ten, of the foreſaid ſums of money, principal, 
intereſt, liquidate penalty, and termly failures 
above ſpecified; AND THAT by delivery to 
the ſaid B., or to his foreſaids, or to his or 
their certain attorney, in his or their names, 
bearer hereof, of earth and ſtone of the ground 
of the ſaid lands, for the ſaid lands and others 
themſelves, and a penny money for the ſaid an- 
nualrent, with all other ſymbols .uſual and re- 


quiſite; DECLARING ALWAYS, that the in- 


feftment of annualrent, and the infeftment of 


| property in ſecurity, ſhall be confiſtent, and 
| may be ufed jointly or ſeparately: AND FUR= 


THER DECLARING, that the foreſaid annuals 
rent of L. Sterling, and the lands them- 
ſelves, ſhall be REDFPEMABLE by me or my 
foreſaids, from the ſaid B. or his foreſaids, by 
payment to him or them, or by lawful con- 
ſignation for his or their behoof, of the fore- 
fd principal ſum of I. Sterling, with 
the intereſt thereof, liquidate penalties and 
termly failures incurred at the time, with the 
expence of infefting or otherwiſe ſecuring 
Vol. II. 'E 


LY 
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the ſaid B. or his foreſaids in the ſaid annual. 


rent, lands, and others, and that at the term 
of , or at any other term of Whitſun. 
day or Martinmas thereafter, on premonition 
always of forty days, to be made by me or my 
foreſaids to the ſaid B. or his foreſaids, in pre- 
fence of a notary and witneſles in due form, 
THE PLACE of REDEMPTION. to be the par. 
liament-houſe, in that place where the Com- 
miſſaries uſually fit; AND the constons 
TION, in caſe of abſence or refuſal, to be in 
the hands of the treaſurer of the Bank of Scot- 
land for the time, on the peril of the configner; 
AND an extract hereof ſhall be as effectual for 
uſing the ſaid order of redemption, as if a par- 
ticular letter of redemption had been granted 
by the ſaid B. or his foreſaids: THESE THINGS 
in no wiſe ye leave undone; wHICH to do | 
commit to you, jointly and ſeverally, full power, 
by this my precept of ſaſine directed to you 
for that effect. IN wiTNESS WHEREOF, &c. 


12. Obſervations on the Stamps. 


A confiderable degree of difficulty has ariſen 
in regard to the ſtamps proper to be affixed 
to the heritable bond. This difficulty is ow- 
ing in a great degree to the introduction of 
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Engliſh terms into the ſtamp-laws applicable 
to Scotland, and from an ignorance of our 
forms, and the nature and effect of Scots 
deeds. 

The laſt ſtatute on this ſubject impoſes a 
ſtamp on the paper on which a money-bond 

is written, in proportion to the amount of 
the ſum in the bond; and in England, where 
the bonds are all contained within the num 
ber of words allowed by the act to be written | 
on one ſtamp, no injuſtice is done by this re- | 
gulation; but when it is extended to the prac- 
tice of this country, where the heritable bond 
joins the money-bond and the ſecurity in 
one deed, and where the number of words ex- 
ceed that allowed by the act, it becomes, 1n 
many caſes, a very heavy tax on the tranſac- 
LON, 

This has led men of buſineſs into a practice 
certainly of a very dangerous nature, that is, 
to write the firſt ſheet of an heritable bond 
on the ſtamp for bonds, and the remaining 
part of the ſecurity on ſtamp-paper for deeds, 
Now, as the act requires the bond to be writ- 
ten on a particular ſtamp, it is obvious, that 
the firſt ſheet of the ſecurity, taken by itſelf, 
never can be held to be a bond, although it 


contains the whole of the perſonal obligation. 
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5 
j By itſelf it is no deed at all, and conſequently bu 
bl the act is in ſuch a caſe as completely dire. no 
; garded, as if the whole deed had been execu- 
' ted on unſtamped-paper ; ſo that the man of 
| þuſineſs who ſhall truſt to this method of exe. 
9 cuting the ſecurity, will not only expoſe him- ſes 
j ſelf to the penalties of the ſtamp- act, but to a ch 
[| more ſerious claim at the inſtance of his cli. WM of 
I! ent, ſhould any loſs be ſuffered * ſo 7 
by dee a ſecurity. | 
I This ſtare of the ſtamp-laws will certainly 
| call for the attention of thoſe whoſe duty it is Tn 
| I to correct any irregularity that may have tak 
T4 crept in from the want of a due knowledge alte 
. of the practice of this country, and of a pro- bu 
1 N per ſtandard for comparing the effect of Eng- cul 
143 Iith and Scots deeds. But, in the mean time, ho! 
1 it 18 humbly ſubmitted, whether it would not the 
5 be a better and a ſafer courſe, in the preſent of 
1 ſituation of matters, to take a common move- the 
1 able bond from the debror on the ſtamp re- the 
'k quired by law for bonds, and a ſeparate but mil 
relative deed, giving an heritable ſecurity to 
the creditor, on the proper ſtamp for deeds, hea 
The only change which this would occaſion of 
on the deed, would be to narrate, in place of WF con 
inſerting, the movcable bond in the ſecurity, oe 
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but in other reſpects it would require little or 
no alteration. | 


Having thus ſtated the changes in the clau- 


ſes of the | heritable bond, I proceed to the 


changes occaſioned by, the nature and object 
of the bond. 


Changes on the, Heritable Bond ariſing from the 
Nature and Ubjef of the Bond. 


I am now to explain thoſe changes which 
take place in the heritable bond, not from any 
alteration in the ordinary clauſes of the deed, 


but from the cauſe of granting, and the pe- 


culiar object of the deed. I think it proper 


however, to mention, that under this head, 
there will not be found any heritable bonds 


of proviſion in favour of wives or children, 
theſe come under a different diviſion altoge- 
ther, and will be found under the title of fa- 
mily-ſettlements, | 

The firſt example then under the preſent 
head is that of an heritable bond for the price 
of land. In a tranſaction of this kind it is 
common to make the price 2 burden on the 
diſpoſition, fan inſtance of which will be 


tound, vol. 1. p. 176.); but even where this is 
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DISPONED to me, my heirs and aſſignees, heri- 


warrant to me and my foreſaids at all hands, 


r 


done, it is common to take an heritable bond 
for the price, or balance remaining due of the 
price; and the only alteration on this form of 
the deed will be in the narrative, which will 
ſtate the cauſe of granting. 

In place of giving the form of a bond of 
thar kind, I ſhall give one where the money 
is retained in the hands of the purchaſer in 
conſequence of certain incumbrances remain- 
ing undiſcharged, as a more complex ſtyle. 


Ko Heritable : Bond fer the Price of Lands, 


I B., CONSIDERING that A., by his diſpo- 
poſition, of the date of theſe preſents, for the 
onerous cauſes therein expreſſed, soLD and 


tably and irredeemably, the lands and others 
herein particularly deſcribed; which lands 
the ſaid A. bound his heirs and ſucceſſors to 


and againſt all deadly : And conſidering that 
the ſum of L. Sterling of the price of 
the ſaid lands is ſtill due, (although the ſaid 
diſpoſition bears it to have been all paid up), 
and that the ſaid ſum has been retained by me 
to anſwer a liferent-annuity of L. Ster- 
ling, payable to Lady | „ and he- 
ritably ſecured over the ſaid lands and. eſtate 
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d by an heritable bond of proviſion, granted to 
Ie her by , of date 4 
of and by the inſtrument of ſaſine following 
il thereon, dated , and recorded 


, as the ſaid heritable bond of 
proviſion and infeftment more fully bear: 
AND FURTHER, CONSIDERING that it was 
agreed on betwixt the {aid A. and me, at ma- 
king the ſaid purchaſe, that on my retaining 
the ſaid ſum of L. Sterlirfg, I ſhould grant to 
the faid A. a valid heritable ſecurity therefore 
over the ſaid lands and eſtate; THEREFORE, I 
hereby BIN D and »BLIGE me, my heirs, exe- 
cutors, and ſucceſſors Whomſoever, to content 
and pay to the 1aid A., his heirs and afhignees, 
the foreſaid retained ſum of L. Sterling, 
at the firſt term of Whitſunday or Martinmas 
immediately following the death of the ſaid La- 
dy , when the faid hferent-annuity will 
ceaſe, OR at the firſt term of Whitſunday or 
Martinmas after the ſaid liferent-annuity ſhall - 
have been duly and effectually extinguiſhed 
by renunciation or otherwiſe, whichever of 
theſe events ſhall firſt happen, lawful intima- 
tion and requiſition being always made to me 
and my forefaids, by a notary and witneſſes, - 
torty days preceding the term at which pay- 
ment is to be demanded, TOGETHER WITH 
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the ſum of L. Sterling of liquidate pe- 
nalty in caſe of failure, and the due and or- 
dinary annualrent of the ſaid principal ſum 
from the term of „(being the term 
of my entry to the ſaid lands), to the ſaid 
term of payment, and that yearly at the term 
of „beginning the firſt term's pay- 
ment at the lid . , for the year 
preceding, and ſo forth, yearly and propor- 


tionally thereafter, ſo long as the ſaid princi- 


pal ſum ſhall remain unpaid: ProvipinG 
and DECLARING always, as it is hereby pRo- 
VIDED and DECLARED, that if there ſhall be 
any arrears due of the ſaid liferent-annuity 
preceding the term of „or if the 
ſaid A., or his foreſaids, ſhall fail in the regu- 
lar payment of the ſaid liferent-annuity, on 


the terms at which the ſame becomes due, 
THEN, and in either of theſe caſes, it ſhall be 


competent to me, or my foreſaids, to pay up 
the ſaid annuities out of the principal ſum it- 
ſelf; and whatever ſams I or my foreſaids ſhall 


ſo pay on account of the faid A. exceeding the 


intereſt of the principal ſum hereby due, the 
ſame ſhall ſo far diminiſh that principal ſum, 
and from thenceforward the balance thereof 
remaining due ſhall alone bear intereſt againſt 
me: And for the ſaid A. and his foreſaids, 
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their FURTHER SECURITY and more certain 


?AYMENT of the ſaid retained ſum, intereſt, 


penalty, and termly failures, if incurred, I the 
ſaid B. BIND and oBLIGE me and my fore- 
ſaids, upon our own expence, duly and law- 
fully to infeft and ſeiſe rhe ſaid A. and his a- 
bove written, under reverſion, in manner af- 
ter ſpecified, not only in all and whole an 
annualrent of L. Sterling, or ſuch an 
annualrent as ſhall by law for the time cor- 
reſpond to the ſaid retained principal ſum of 
L, , to be uplifted and taken at the term 
of annually, beginning the firſt 
term's payment thereof at the rerm of 

for the year preceding, fand ſo forth yearly 
and proportionally thereafter during the not- 
redemption, with a fifth part more of each 
year's annualrent of liquidate penalty in caſe 
of failure, FORTH of ALL and WHOLE, (the 


ſecurity will go on in the common ſiyle of the he- 


ritable bond ). 


2. Heritable Bond of Corroboration. 


The bond of corroboration is uſed where 


the intereſt has been allowed to run in arrear, 


in order to accumulate the whole into a new 
principal ſum bearing' intereſt ; or it is uſed 
Vol. II. : U 
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where an additional ſecurity i is to be given, or 


where the obligation is to be renewed by the 


heir of the debtor. | 
There is nothing illegal, nothing ulutious in 
the bond of corroboration. The only danger to 
be guarded againſt in receiving this ſecurity, is 
the inſolvency of the granter within ſixty days 


from the date of the new ſecurity, which, by 


the act 1696, c. 5. would be fatal to the new 
deed. Therefore, wherever the granter of a 
bond of corroboration becomes bankrupt with- 
in the fixty days, the new right is not to be 
truſted to: it will not be an effectual ground 
of adjudication ; and, diſregarding it entirely, 
a decree of conſtitution muſt be obtained, and 
the ſame ſteps taken for the ſecurity of the 
creditor in the competition that may enſue, 
as if no bond of corroboration had been 
granted by the debtor. 


When the creditor in an heritable bond RE 
it is not by a bond of corroboration that his heir 


is brought into his place, as in the caſe of 
2 moveable bond; there the corroboration has 
in practice been held to be equivalent to a 
confirmation: But in regard to the heritable 
bond in which the predeceſſor died infeft, it 
is by a precept of Clare conſtat that an active 
title is conferred on the heir; and that title 
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not only carries the feudal right, but enables 
the heir to uſe perſonal diligence againſt the 
debtor. The following ſtyle will ſhow ſuth- 
ciently the form of the heritable bond of cor- 
roboration. 


Bond of Corroboration, by a Father and Son, of the 
Father's original Bond, and where additional 
Lands are conveyed. 


We A. B. Eſq; of „ and A. B. Eſq; 
younger of „ CONSIDERING that I the 
ſaid A. B. elder, by my heritable bond, dated 
the day of „ for the cauſes there- 
in ſpecified, BOUND and OBLIGED .me, my 


heirs, executors, and ſucceſſors whomſoever, to 


content and repay to C. D., Eſq; of „his 
heirs or aſſignees, the ſum of L. Sterling, 


at the term of Whitſunday „ WITH the 


ſum of L. Sterling of liquidate penalty 
in caſe of failure, AND the due and legal an- 
nualrent of the ſaid principal fam, from the 
date of the ſaid bond to the ſaid term of pay- 
ment, and termly and proportionally thereafter 
during the not-payment, at two terms in the 
year, Martinmas and Whitſunday, by equal 
portions, BEGINNING the firſt term's payment 
of the ſaid annualreut at the term of Martin- 
93 
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mas for the time to run from the date 
of the ſaid bond to the ſaid term, and the next 
term's payment at the term of Whitſunday 
thereafter, and ſo forth termly and propor- 


tionally during the not-payment of the ſaid 
principal ſum, wir one fifth part more of | 


each term's proportion of liquidate penalty for 


each term's failure in payment of the ſaid an- 


nualrent at the terms above mentioned: Anp 


for the ſaid C. D. and his foreſaids, their pu- 


THER SECURITY and more certain payment 
of the foreſaid ſums of money, I the ſaid A. 
B. elder thereby BoUuND and OBLIGED my- 


ſelf, my heirs and ſucceſſors, upon our own 


expence, duly and lawfully to IN FETT and 
$SEISE the ſaid C. D. and his foreſaids, ;- 


RITABLY, but under RE VERSION always, in 
manner therein mentioned, not only in all and 


whole an annualrent of L. Sterling, or 


ſuch an annualrent, leſs or more, as ſhould by 
law for the time correſpond to the foreſaid 


principal ſum of L. „to have been up- 
lifted and taken at the terms, by the propor- 
tions, and under the-termly failures therein ſpe- 


cified, FORTH of ALL and WHOLE my lands | 


and eſtate of , comprehending the par. 
ticular lands and others ſpecified in the faid 
heritable bond, and which, with certain other 
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ſubjects, are herein after diſponed, ox FORTH 
of any part or portion thereof, firſt and readieſt 
rents and profits of the ſame, BUT ALSO in 
ALL and WHOLE the ſaid lands and eſtate 
themſelves, in REAL SECURITY to the ſaid C. 
D. and his foreſaids, of payment of the ſaid 
ſums of money, principal, annualrent, liqui- 
date expences, and termly failures, reſpective- 
ly before ſpecified, As the ſaid heritable bond, 
containing a procuratory of reſignation, pre- 


cept of ſaſine, clauſe of abſolute warrandice, 


clauſe of reverſion, and ſundry other clauſes, 
in itſelf more fully bears: Tar in virtue of 
the ſaid heritable bond, and precept of ſaſine 
therein contained, the ſaid C. D. was duly 1N- 
FEFT and SEISED in the ſaid annualrent, and 
in the ſaid lands and others themſelves, in ſe- 
curity as aforeſaid, as the inſtrument of ſaſine 
in his favour, dated ; and recorded in 
the general regiſter of ſaſines the , bears. 


AND FURTHER, CONSIDERING that the ſaid 


heritable bond and infeftment are now veſted 


in the perſon of E. F., Eſq; of „by dif- 
poſition and aſſignation, executed in his Favour 
by the ſaid C. D., bearing date ; AND 


SEEING that the ſaid principal ſum of L. 
Sterling, and intereſt thereof from the term of 
laſt, are juſtly owing to the ſaid E. F., 
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AND THAT he is willing to ſuſpend the term 
of payment of the ſaid principal to the term 
of ; in conſideration of our granting the 
| heritable bond of corroboration under writ- 
ten; THEREFORE we have BOUND and o- 
LIGED ourſelves, as we, the ſaid A. B. elder, 
and A. B. younger, do hereby, without hurt 
or prejudice to the heritable bond above nar- 
rated, but in further corroboration and ſecu- 
rity thereof, et accumulando jura juribus, BIND 
and oBLIGE us, jointly and ſeverally, and our 
reſpective heirs, executors, and ſucceſſors, re- 
nouncing the benefit of diſcuſſing our heirs, 
of whatever kind, as to order or priority, to 
MAKE PAYMENT to the ſaid E. F., his heirs 
or aſſignees, of the foreſaid principal ſum of 
L. Sterling at the ſaid term of L. 8 
WITH the ſum of L. Sterling of liqui- 
date penalty in caſe of failure, AND WI TI 
the due and ordinary annualrent of the ſaid 
principal ſum from and fince the term of 

to the foreſaid term of payment, and 
yearly and termly thereafter during the not- 
payment thereof, with a fifth part more of 
each term's payment of liquidate penalty in 
caſe of failure in payment of the ſaid annual- 
rent; DECLAKING that the payment not only 
of the principal ſum, and penalty, if incurred, 
ſhall be made by us and our foreſaids in the 
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city of Lowndes, but alſo that the yearly inte- 
reſt ſhall in like manner be regularly paid by 
us and our above written, in terms of this ob- 
ligation, in the city of London, at the term of 

annually, beginning the firſt year's pay- 
ment thereof at the term of next, for 
the preceding year, and ſo on yearly thereat- 
ter during the not-payment of the ſaid princi- 
pal ſum; AND DECLARING ALSO, that as we 
and our foreſaids are not bound to pay the 
faid principal ſums before the term of . 
ſo the ſaid E. F. and his foreſaids ſhall not be 


obliged to receive the ſame at an earlier period ; 


AND under this FURTHER DECLARATION, as 


it is hereby prRoviDeD and DECLARED, that 


if we or our foreſaids ſhall be diſpoſed to pay 
up the foreſaid principal ſum at the term of 


payment thereof before mentioned, or at any 
time thereafter; or if the ſaid E. F. or his 
foreſaids ſhall be deſirous of receiving the ſums 
hereby due at the ſaid term of payment; or at 
any after term, the party ſo inſiſting to pay or 
to receive the ſaid ſums, ſhall be obliged to 
give NOTICE of ſuch intention in writing to 
the other party six calendar MONTHS previ- 
ous to the term at which payment is to be 
made *; AND for the ſaid E. F. and his fore- 


* This intimation to the debtor before payment can be de- 
manded is not common. 
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ſaids, their further sEcURITY and more ſure 
PAYMENT of the ſums of money, principal, 
intereſt, penalty, and termly failures, if incur- 
red, we the ſaid A. B. elder and A. B. young- 


er BIND and OBLIGE us and our foreſaids, 


on our own expence, duly and lawfully to 1 x- 
EFT and sEISE the ſaid E. F. and his fore- 
ſaids, under reverſion, in manner after ſpeci- 
fied, NOT ONLY in ALL and WHOLE an an- 
nualrent of L. „ or in ſuch an annual- 
rent, leſs or more, as ſhall, by law for the 
time, correſpond to the foreſaid principal ſum 
of L. Sterling, to be uplifted and taken 
at the term of next for the year prece- 
ding, and ſo on yearly and proportionally there- 
after during the not-redemption, with a fifth 
part more of each year's annualrent of liquidate 
penalty in caſe of failure, rox TH of ALL and 


WHOLE, &c. OR FORTH of any part or por- 


tion thereof, readieſt rents and duties of the 


ſame, BUT ALSO in the ſaid lands, teinds, and 
others themſelves, with the pertinents above 
written, IN REAL SECURITY to the ſaid E. F. 
and his foreſaids, of the foreſaid ſums of mo- 
ney, principal, annualrents, liquidate expen- 
ces, and termly failures, payable in the city 
of London, in manner fore{aid, AND that by 
two ſeveral infeſtments. {The obligation to in- 


Vo; 


feft goes on in. common, form; then the procurato- 
ry of reſignation, where that is thought neceſſary :- 


There may then be inſerted a clauſe confirming 


the deeds by which the debt was conveyed to the 


creditor, thus): 'FURTHER, we the faid A. B. 
elder and A. B. younger, do, by theſe pre- 
ſents, APPROVE of, CORROBORATE, RATIFY, 
and CONFIRM the foreſaid heritable bond, 
granted by me the ſaid A. B. elder in favour 
of the ſaid C. D., (but under the conditions 
and declarations herein contained), the in- 
ſtrument of ſaſine following thereon in his 
favour, and the diſpoſition and aſſignation 
granted by him to the ſaid E. F., of the re- 
ſpective dates and regiſtrations above written, 


in the whole clauſes, tenor, and contents there- 


of, with all that has followed, or may be 


| competent to follow thereupon; DECLARING 


hereby, that this ratification ſhall be as valid 
and effectual as if the whole of the ſaid deeds 


were herein word for word contained. (Then 


fullows the clauſe of warrandice, with the other 
clauſes of the heritable bond, in common form). 


3. Heritable Bond of Relief. 


Where the heritable bond of relief is grant. 


ed in an original tranſaction, it is as little 


YOL, II. X 
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liable to objection as any other form of ſecy.. 


rity whatever, But it may often happen, that 
additional ſecurity will be demanded by a cre- 
ditor in an old debt; and where in ſuch a 
caſe a friend interpoſes his credit as a caution- 
er, on receiving an heritable bond of relief, it 
may come to be queſtioned whether this be a 
ſecurity. for a new debt or for an old contrac- 
tion; and conſequently whether, in the caſe 
of a ſubſequent bankruptcy within ſixty days 
of the date of the bond of relief, it be not 
ſtruck at by the act 1696. In a caſe which 
was decided roth December 1794, the truſtees 
of Monteath v. Douglas, it was found, that a 
bond of relief, in ſecurity of a cautionary en- 
gagement for an old debt, was to be conſidered 
as a new tranſaction, and not ſtruck at by the 
act. But this is a deciſion on the authority of 
which the conveyancer ought not to rely; for 


although the opinions of ſome of the Judges 


reſted on this, that the cautionary engagement 
being a new engagement, the ſecurity in relief 
of that new engagement did not fall under 
the act; yet this was thought by others of the 
Judges to be a very dangerous opinion, and 
the circumſtances of the caſe (for the heritable 
ſecurity extended no further than to one third 


of the cautionary engagement) was fixed on as 


Heritable Bondi, Or. 163 


the i of the deciſſon. It was on all hands 
allowed, that ſuch circumſtances might occur, 
as would, in a queſtion: like this, annul the ſe- 
curity. This deciſion therefore cannot be 


heritable bond of relief, in ſecurity of a cau- 
tionary engagement for an old debt, does not 
fall under the at 1696; and therefore the 
man of buſineſs will be cautious of truſting 
to ſuch a ſecurity, for the relief of any of 
his clients who may come under a caution- 
ary engagement of that nature. 

The form of the bond of relief is this. 


4 * þ 


Heritable Bond of kae 


bond, of date „ BOUND and OBLI1- 
op ourſelves, our heirs andſucceſſors, joint- 
ly and ſeverally, to MAKE PAYMENT to C., 


LING, with L. Sterling of liquidated pe- 
nalty 1n caſe of failure, AND the due and or- 


the ſaid day . to the 
ld term of payment, AND yearly, termly, 


ad proportionally thereafter during the not- 
2 


conſidered as fixing the point of law, that an 
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his heirs and aſſignees, at the term of Whit- 
ſunday » OF THE SUM OF L. OTER= , 


dinary intereſt of the ſaid principal ſum from 
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payment thereof, as the ſaid bond, of date 
foreſaid, in itſelf more fully bears: AND rus- 
THER, CONSIDERING that the ſaid B. did on- 
ly become bound as cautioner for me in the 
ſaid bond, AN D THAT the whole foreſaid ſum 
of L. Sterling was received by me, and 
applied to my own uſe, and no part thereof 


for his uſe or behoof; AND being defirous of 
relieving the ſaid B. and his! foreſaids from 


the conſequences of the ſaid engagement; I po 
hereby BIND and oOBLIGE'me, and my heirs, 
executors, and ſucceſſors, to WARRANT, FREI, 
and RELIEVE the ſaid B., and his foreſaids, 
from payment of the bond above mentioned, 
and ſums of money, principal, intereſt, and 
penalty above ſpecified, therein contained, 
AND of all damages or expences which he or 
his foreſaids may happen to ſuſtain from the ſaid 


engagement in any manner of way; AND for 


that puRPOSE to make payment to the ſaid C., 
or to his foreſaids, at the ſaid term of , 
of the ſaid principal ſum, intereſt due thereon, 
and penalty, if incurred; AND to DELIVER UP 


the ſaid bond to the ſaid B., or to his foreſaids, 


to be cancelled ; AND if it ſhall have been re- 
corded, to DELIVER UP to him or them a va- 
lid and ſufficient diſcharge thereof; axp in 


_ caſe of my failing ſo to do, THEN, and in that 


eve 
fat 
his 
of 
the 
bo 
fat 
rel 
un 
pet 
for 
LI 

OB 
out 
anc 
B., 
cor 
IN 

AN 
the 
mo 
bor 
to 
tha 
for 

and 
hay 
mel 


Ml 

Heritable Bonds, c. 105 5 

event, I BIND and oBLIGE me and my fore- i 
ſaids to make payment to the ſaid B., or to 

his foreſaids, at the ſaid term of * 

of the foreſaid principal ſum of L. „ with | 

the intereſt and penalty then due by the 4 

bond above narrated, IN ORDER that the | 
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{aid B., or his foreſaids, may operate their own 
relief, by paying off the ſaid debt; ANp this 
under the penalty of L. over and above 
performance: ANp for the ſaid B. and his 
foreſaids their FURTHER SECURITY and RE- 
LIEF of the ſaid engagement, I BIND and 
OBLIGE me, my heirs and ſucceſſors, upon 
our own proper charges and expences, duly 
and lawfully to IN FETT and sEITISE the ſaid 
B., or his foreſaids, heritably, but under the 
conditions and proviſions after mentioned, 
IN ALL and WHOLE, (here deſcribe the lands), 
AND THAT in REAL SECURITY and RELIEF to 
the ſaid B., and his foreſaids, of the ſums of 
money above mentioned, contained in the 
bond before narrated, granted by him and me 
to the ſaid C., so THAT, if it ſhall happen 
that the ſaid B. or his foreſaids are diſtreſſed 
tor the ſame, or. for any part thereof, THEN, 
and immediately thereafter, he or they ſhall 
have free acceſs to the lands and others above 
mentioned, with the pertinents, wiTH power 


hb Me nw” 2 — 
r . Y p 
* N. com vr P — 2 
. 2 SAY 2 
ee 
r — 
. i. Rf; < FAY 3 


A 


. 


rm_ 


A r * 


5 — * 1 Sy „ . . Y 
MES — AE RET <= Ir 


e 


0 Bo * q as 1 
8 6 , s © bet : 
. 22 n 
. . $3 ev 7 = — 1 „ 12 -I5..0» v * or 2 wr hy 
r — * we 1 44 Sk > => . l - * 2 N 1 n 
F r AE ee „ I —— 5 3 
— — 5 -- — — Fad wo 4, _- — * n 4 i p . — 7 = J = 


3 53 He 
2 — 
a 2 * 
N eee 
— 1 
— * 


Dre 
. 


8 
>; - oy 
1 
14] ES 
4. 28807 
by | 
% 14 
1 75 4 
3. 
- 9 
ia 94 
+ Ke 
bY” N 
* 3. <= U 
as | 
K 
15 . 
. 
+* — 
** ) 
. £4 
B'S - 
3-6? 
4 $1 2 
4 
» 
1 4 
, $2516 
3 
7 75 
ö 7 
. 
* 
3 0 


75 2 
F 
8... 
4 
* 
8 


166 Heritable Bonde, Ac. 


to enter into the full and uninterrupted poſ- 
ſeſſion of the lands, and to draw. the rents 
from the tenants and poſſeſſors thereof, and 
that to the extent of the ſaid diſtreſs, when 
it ſhall happen, and to the extent of the ex- 
pences and damages that the ſaid B., or his 
foreſaids, may have ſuſtained, To BE from 
thenceforth peaceably, possEs8ED by him or 
them until they thall be ſufficiently reheved 


of the ſaid debt, wiTH POWER ALSO to the 


ſaid B. to ſet leaſes of the ſaid lands, and to 
output and input tenants as far as the ſame 


ſhall be neceſſary, Ax D THAT by two ſeveral 


infeftments and manners of holding, ons 


thereof TO BE HOLDEN of me and my fore- 


aids in free blench, for payment of a penny 


Scots, in name of blench-duty, at Whitſunday 


yearly, if aſked only, AND relieving me and 
my heirs of the duties and ſervices payable 
to our ſuperiors thereof; AND the OTHER of 
the ſaid INFEFTMENTS TO BE HOLDEN from 
me of my immediate lawful ſuperiors thereof, 
in the ſame manner that I or my authors hold 
or might have holden the ſame ourſelves; 
AND THAT either by reſignation or confirma- 
tion, or both, the one without prejudice to the 
other: And for completing the ſaid infeftment 
in ſecurity by reſignation, I hereby MARE and 


* - aff * 


* 


K . 
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CONSTITUTE © 5 by 

, jointly and ſeverally, to be my 
lawful and irrevocable procurators, for me, 
and in my name, TO APPEAR before my im- 
mediate lawful jſuperiors of the lands and o- 
chers foreſaid, or before their commiſſioners, 
having power to receive reſignations, and 
thereupon to grant new infeftments, anD 
THERE duly and lawfully, by ſtaff and bat- 
ton, as uſe is, to,RESIGN and SURRENDER, as 
I, by theſe preſents, RESIGN, SURRENDER, 
fimpliciter UPGIVE, OVERGIVE, and DELIVER, 
ALL and WHOLE the ſaid lands and others, 
as the ſame are above deſcribed, with all right, 
title, intereſt, claim of right, property, and 
poſſeſſion, which I, my predeceſſors and au- 
thors, heirs and ſucceſſors, had, have, or can 
pretend thereto, IN THE HANDS of my ſaid 3M 
ſuperiors, or of their commiſſioners foreſaid, 3 
IN FAVOUR, and for new infeftment of the 1 
lame to be made and granted to the ſaid B. 
and his foreſaids, heritably, but under the 
conditions ſuſpenſive of the entry of the ſaid 
B., and by which he is bound to renounce 
and overgive the ſaid lands to me and my 
toreſaids, as particularly expreſſed in the pre- 
cept of ſaſine herein contained; and which 
conditions the ſaid B. and his foreſaids be- 
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come bound, by acceptance hereof, to inſert 
in the infefrments to follow hereon, and in 
the future titles of the ſaid heritable ſecurity, 
ACTS, inſtruments, and documents thereupon 
to take, and generally every other thing in the 
premiſſes to do, which J could have done my- 
ſelf, or which to the office of procuratory in 


ſuch caſes is known to belong; RATIFYING 


hereby and confirming whatever my faid 


procurators ſhall lawfully do, or cauſe to be 


done in the premiſſes; wHicHy LaNnDs and 
others above diſponed, with this diſpoſition in 
ſecurity, and the infeftment to follow here- 
on, I BIND and OBLI1GE me and my foreſaids 
to WARRANT to the ſaid B. and his foreſaids, 
to be free from all burdens and incumbran- 
ces at all hands, and againſt all mortal: anD 
I consENT to the REGISTRATION hereof in 
the books of Council and Seſſion, or other 
judges books competent, therein to remain for 
preſervation ; and that letters of horning on 
ſix days charge, and all other execution neceſ- 


ſary, may paſs on a decree to be interponed 


hereto, in due form: And thereto I consTI- 


TUTE 

MY PROCURATORS, &c. AND FURTHER, I 

hereby DESIRE and REQUIRE you 
= „ jointly and 
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ſeverally, my bailies in that part, hereby ſpe- 
cially CONSTITUTED, that on ſight hereof ye 
pass to the ground of the ſaid lands, reſpec- 
tively and ſucceſſively, and there GV and 
DELIVER to the ſaid B., or his foreſaids, he- 
ritable ſtate and ſaſine, real, actual, and cor- 
poral poſſeſſion of ALL and wHoLE the lands 
and others above deſcribed; AND THAT by 
delivery to the ſaid B., or to 13 foreſaids, or 
to his or their certain attorney or attornies, 
in his or their names, bearers hereof, of earth 
and ſtone of the grounds of the ſaid lands, 
with all other ſymbols uſual and neceſſary; 
BUT ALWAYS with and under the coNpi- 


TIONS before and after ſpecified ; that is to 


lay, PROVIDING ALWAYS, and DECLARING, 
as it is hereby expreſsly pRoviDeD and DE- 
CLARED, that the entry of the ſaid B., and 
his foreſaids, to the lands and others above 
mentioned, and the uplifting of the rents 
thereof, under this conveyance, ſhall ſtand 
SUSPENDED until ſuch time as the ſaid B., or 
his foreſaids, ſhall be diſtreſſed for the above 
debt, or for part thereof: Bur from the 
time that they ſhall be ſo diſtreſſed, they ſhall 
be entitled to enter into the poſſeſſion of the 


laid lands, and to continue the poſſeſſion there- 


of until he or they be Tally: relieved of the _ 
Vol. II. 'E 
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bond, and of the whole ſums of money 
thereby due, AN D ALso of all damage and 
expence which he or they ſhall have ſuffered 
through the faid cautionary engagement in any 
manner of way; and which ſums being re- 
paid, either by their intromiſſion with the ſaid 
rents, or by payments from me or my fore- 
ſaids, the ſaid B. and his forefaids ſhall be 
BOUND and OBLIGED, as by accepting hereof 
they BIND and OBLIGE themſelves to RE- 
| NOUNCE and OVERGIVE TO and IN FAVOUR 
of me, and my foreſaids, the whole lands and 
others hereby conveyed, with warrandice from 
their own proper facts and deeds only; AND 
WHICH CONDITIONS and - PROVISIONS are 
hereby areoINTED to be engroſſed in the in- 
feftments to follow hereon; AND THis in no 
wile ye leave undone; WHICH to Do I com- 
mit to you, jointly and ſeverally, my full 
power, by this my precept directed to you | 
for that effect. IN wiTNtssS WHEREOF, &. 


4. Heritable Bond for a Caſsb Account. | 


A caſh-credit bond with a banker conſti- 
tutes no obligation on the banker to advance 
to the amount of the ſum agreed on; he may 
ſtop at any period of the tranſaction; he may | 
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advance one half of the ſum only, and then 
he may cloſe his account, and make his de- 
mand on the creditor. There is therefore in 


this tranſaction! no right given by the banker 


that can make che receiver of the credit his 
debtor until the money has been advanced to 


him, conſequently the heritable ſecurity taken 


by a banker for a caſh- account, would be a 
ſecurity for money to be afterwards advanced; 


and of courſe it would be ſtruck at by the act 


1696, c. 5. There is beſides another objection 
to this way of ſecuring a caſh- account, arifing 
from the feudal nature of the ſecurity; for 


wherever an heritable ſecurity is granted, it 


muſt be done by conſtituting a' feudal eſtate 
with a ſuperior and vaſſal, a holding and ſer- 
vices; and as that feudal eſtate depends on the 
exiſtence of the debt, every payment which re- 
duces that debt diminiſhes the eſtate; and in 
the ſame. way every advance by the creditor 
reſtores it to its original extent. The debt on 
a caſn- account is neceſſarily of a fluctuating 
nature, and if the heritable ſecurity were to 
follow this debt, it muſt be equally fluctua- 
ting. But as a feudal eſtate cannot undergo 
theſe changes, it has been thought, that an 
heritable ſecurity for a caſh- credit is inconſiſt- 
ent with the nature of that ſecurity. 
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Theſe conſiderations induced the legiſlature 


7 to provide a remedy by the late bankrupt act, 4 ; 
and the 12th of the 33d of George III. c. 74. g 
empowers any perſon to grant ſecurities on his bee 
land for infefting any bank or bankers, or the 
other perſons who ſhall agree to give caſn ac- 471 
counts or credits, Provided the principal and anc 
& intereſt which may become due upon the cel 
«* {aid cath accounts or credits, a be limited « ( 
* to a certain de finite ſum, to be ſpecified in the e- 4 t 
$ curity; and it is hereby declared, that it ſhall « t 
* and may be lawful to the perſon to whom « { 
& the ſaid caſh account or credit is granted, to 4 1 
te operate on the ſame, by drawing out and « { 
e paying in-ſuch ſums from time to time as 49 
the parties {hall ſettle between themſelves; *x 
& and that the ſaſines or infeftments taken on the 
the ſaid heritable ſecurities ſhall be equally alie 
“ valid and effectual as if the whole ſums ad- MW ver 
« vanced upon the ſaid credit had been paid 6 x 
“ prior to the date of the ſaid ſaſine or infeft- « 4 
&. ment taken thereon; and that any ſuch he- 9 
“ ritable ſecurity ſhall remain and ſubſiſt 10 1 
« the.extent of the ſum limited, or any le Ne ſum, as 
te until the caſh account or credit is finally MW © q 
6 cloſed, and the balance paid up and diſchar- L 
„ ped, and the ſaſine or infeftment renounced; ſec1 
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« and ſuch part of the act 1696, in ſo far as 
« jt is derogatory hereto, is hereby repealed.” 

In conſequence of this act the practice has 
been, (and there is an example of the deed in 
the zd volume of the Juridical Styles, page 
478.) to grant a bond, narrating the extent 
and nature of the credit, and obliging the re- 
ceiver to repay © the ſaid ſum of L. 1000, 
« (the amount of the credit), or ſuch parts 
thereof as I ſhall happen to value for, with 
the ordinary intereſt of the ſum or ſums 


« ſo taken up from the ſeveral times of ad- 


« yance, and during the time that the bank 
« ſhall be in advance thereof, with a fifth 
part more of the principal ſums of liquidate 
penalty in caſe of failure.” Then comes 
the heritable ſecurity, by which the debtor 
alienates and diſpones the ſubjects to the Go- 
vernor and Company, and that © in real ſecu- 
* rity, and for payment to the ſaid Governor 
and Company of the Bank of , and 
their foreſaids, of the foreſaid ſums of mo- 
* ney, which may be taken up in manner be- 
fore deſcribed, and intereſt thereof, and li- 

« quidate expences, if incurred.” 

Had the act ſimply authoriſed an hevkewble 
ſecurity to have been given for the caſh-cre- 
dit, then this form would have been perfectly 


n Fer! n „ 
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accurate. But the act has made it a condi. 


rionl that the. principal and intereſt ſhall be 
« limited to a certain definite: fam to be ſpe- 


br eified in the ſecurity; and in an after part 


of the act, it is ſaid, that © the heritable ſecu- 
« rity ſhall remain and ſubſiſt to the. Extent 
of the ſum limited, or any leſſer ſum;“ and 
as this limitation of che principal and intereſt 
is: made an abſolute condition in the act, it 
comes to be a very ſerious conſideration, whe- 
ther an heritable bond for a caſh-account, ex. 


Preſſed in the manner- that I have ſtated, be 


uch as to recerve-the-ſanction of the act. 

I is on this ground that I have ee te 
make d change on this form; and as I have 

tated the reaſons which have induced me to 

make this change, the conveyancer will judge 

how far it is prudent to follow this new me- 

thod of expreſſing the deed *. 

% Fine been enabled to lay before the reader the reſult 

of a conſultation, ariſing from the doùbts which are here ſug- 

geſted, and which, from the conſirmation that it gives to 


the propoſed. form of the bond, will not be unacceptable to the | 
The opinion on this point is thus expreſſ- 


man of buſineſs. 


| ee. ee. According to what may be thought the probable 
« meaning of the 33d of the King, c. 74.45, 12. authoriſing 
t hevitable ſecurities ſor caſh- accounts, the printed form in 
«© the book of ſtyles publiſhed by the Juridical Society, and 
6e the draught of a bond and. ſecurity referred to, as given 


n _ 1757 


"Fo orm 1 of the Bond. 


i q 4 


T As; B. ebnen that C. D., E. F., 
and G. H., Eſquires, all bankers in Edinburgh, 
and preſent partners of the Company of C. D., 
E. F, and Company, bankers in that city, havs 
agreed to allow me credit upon a current ac- 


« in with this ol may. be lecad to have 1 com- 
„ plied with the act, and to be regular and valid ſecurities 
in terms thereof; and I believe they are alſo N erb to 
the common, if not the univerſal practice. 

But according to the ſtrict words of the act, they ap- 
„ pear to be defective. The printed ſtyle and the foreſaid 
( draught both ſuppoſe, that it is ſufficient if the principal 
« that may become due in the caſh- account, is limited to 2 
certain ſum, and upon that ſuppoſition they are very pro- 
« perly drawn, and ſecurities of that tenor would be valid. 
« But the words of the act are, „ Provided THE PRINCI- 
6 PAL AND INTEREST, which may become due upon the 
© {aid caſh accounts or credits, ſhall be limited to a certain 
« definite ſum to be ſpecified in the ſecurity,” which ſeems to 
be a condition, without which the ſecurity cannot have 
the benefit of the act, and conſequently muſt be totally 
void: and by a ſubſequent part of the ſame enactment, 
tit is declared, that 4 ſuch heritable ſecurity ſhall remain and 
„ {ubliſt to the extent of the ſum limited, or any lefler ſum, 
# until the caſh account or credit is finally cloſed, and the 
balance paid up and diſcharged,” c.; which ſeems pretty: 
* plainly ro import, that the heritable ſecurity is to ſubſiſt 
* for nothing that is not within the limited ſum, at leaſt for 
no principal or intereſt that is not within it. I cannot in- 
" aced diſcover any reaſon for limiting the intereſt to a de- 
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count to be kept in the books of the ſaid com- 
pany, in my name, to the amount of L. 500 
Sterling, upon my granting theſe preſents; 
THEREFORE I the ſaid A. B. BIND and ob- 
LIGE me, my heirs, executors, and ſucceſſors 


whomſoever, TO CONTENT and PAY to the 


ſaid C. D., E. F., and G. H., and to the ſur. 
vivors or ſurvivor of them, (the majority alive 
at the time being always a quorum), 1N truſt, 
for behoof of themſelves, and for ſuch as may 
be partners of the ſaid Company of C. D., and 


« finite ſum; on the contrary, I think I ſee very ſtrong res. 
« ſons againſt it, as the amount of the intereſt muſt naturally 
« be indefinite till paid, depending on the uncertainty of the 
« time of payment, and by limiting intereſt beforehand to a 
ct certain ſum, the creditor muſt run the riſk of loſing part 
&« of the intereſt truly due him, unleſs he makes the limited 
« ſums very large; while the natural limitation of the inte- 
« reſt, ariſing from the relation to the principal ſum, would 


40 DER to anſwer every uſeful purpoſe. But notwithſtand- | 
« ing, as the words of the act ſeem to be expreſs, I think it 


& ſafeſt to conform to them, and to limit the intereſt as well 


« as the principal to a definite ſum ; and TI have according 


« introduced a clauſe for this purpoſe on page 7th of the 
« draught. 


I think the perſonal obligation, as well as the heritable | 
« ſecurity, ſhould be limited both as to the principal and in- | 
ce tereſt. There may be ſome doubt whether the terms of , 
« the act admit of a penalty in a bond of this kind; but! 
* rather think they do not exclude it; and at any rate it 13 


& proper to introduce it, for it can do no harm.” 
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E. F., and Company for the time, and to the 
aſſignees and diſponees of the ſaid truſtees, all 
and whole the ſaid ſum of L. 500 Sterling, or 
ſuch part or parts thereof as may appear to be 
due to the ſaid C. D., E. F., and Company, 
on the current account to be kept in their 
books in my name, in the manner above 
mentioned; AND to REPAY to the ſaid truſ- 
tees and their foreſaids any ſums for which =_ 
the ſaid C. D., E. F., and Company may be 
engaged on account of me the {ſaid A. B., 
by accepted bills, letters of credit on foreign 1 
places, guarantees, or in any other way what- 
ever, the ſaid ADVANCES and ENGAGEMENTS 9 
not exceeding in all the ſaid ſum of L. 500 3 
Sterling, and that at any time the ſame ſhall f 
be demanded, two months after the date here- 
of, with the due and lawful intereſt thereof, 
from the time of advance till repayment, un- 
der the limitation after mentioned, and a fifth 
part more of the ſaid principal ſum of liqui- 
date penalty in caſe of failure, and ſo propor- 
tonally for any leſſer ſum that may be due: 
AND it is hereby DECLARED, that although 
an alteration ſhould take place in the firm of 
the foreſaid company, or in the partners compo- 
ling the ſame, ſtill this preſent bond and ob- 
bzation ſhall remain in full force ſo long as E 
Vox. II. 7. 5 
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ſhall continue to operate upon, or to tranſact 
with the ſaid banking company as for the time 
conſtituted ; AND it is FURTHER DECLARED, 
that a 8TATED ACCOUNT made out from the 
books of the ſaid C. D., E. F., and Company, 
under whatever name or firm the fame may 
be for the time known, and ſubſcribed by 


ſuch company, or by a quorum of the truſ. 


tees, with reference to this preſent bond, ſhall 
be ſufficient, without any other voucher, to 
conſtitute and aſcertain a balance and charge 
againſt me, the ſaid A. B., and no ſuſpenſion 
ſhall paſs of a charge ſo conſtituted and aſcer. 
tained, but upon conſignation only; AND the 
fimple diſcharge, aſſignation, or conveyance 
of the ſaid balance, by the ſaid truſtees or 
their quorum, ſhall at all times be ſufficient; 
nor ſhall it be neceſſary for the perſon recei- 
ving the ſame to attend to the application of 


the money. Ax p for the FURTHER SECURI- | 


TY and more ſure payment of the foretaid 


ſums of money, and in corroboration of the 


preſent ſecurity before written, BUT without 
hurt or prejudice thereto in any ſort, I the 
ſaid A. B have DisPONED, and, by theſe pre- 
ſents, SELL, ALIENATE, and DISPONE, to and 
in favour of the ſaid C. D., E. F., and G. H., 
and to the ſurviyors or ſurvivor of them, (the 
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majority alive at the time being always a quo- 


rum, as before provided), I TRusT, for be- 


hoof of themſelves, and for ſuch as may be 
partners of the ſaid Company of C. D., E. F., 
and Company, (under whatever name or firm 
they may be for the time known), and to the 
aſſignees or diſponees of the ſaid truſtees, E- 
RITABLY, but REDEEMABLE always, AND 
with and under the conditions, proviſions, and 


reſervations after mentioned, ALL AND WHOLE 


the lands of (here the lands are deſcribed as in 
the title-deeds), together with all right, title, 
&, AND THAT in real ſecurity and for pay- 
ment to the laid C. D., E. F., and G. H., and 
the ſurvivors or ſurvivor of them, in truſt, as 
ſaid is, and to their foreſaids, of the ſaid prin- 
cipal ſum of L. 500 Sterling, or ſuch part or 
parts thereof as may be due on the current ac- 
count, to be kept in name of me the ſaid A. 
B., in the books of the ſaid C. D., E. F., and 
Company, under whatever name or firm they 
may for the time be known, AND ALS in 
ſecurity and for payment of ſuch other ſums 
as that company may be engaved for on ny 
account, in manner before mentioned; rhe 
ſaid advances and engagements not exceeding 
in all the ſaid ſum of L. 500 Sterling, witt: the 


due and lawful intereſt thereof, from the times 
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of advance to me, or payment in conſequence 
of engagements for me, till repayment, and a 
fifth part more of the ſaid principal ſum of li- 


quidate penalty, if incurred, all in terms of 


deemable in manner herein after mentioned 

AND with and under this DECLARATION and 
LIMITATION, that whereas by the act of the 
33d of his preſent Majeſty, c. 74. 1 12. autho- 
riſing heritable ſecurities to be given for caſh- 


the before- written bond itſelf, but to be 5 


accounts, ſuch ſecurities are declared to be 


lawful, “provided the principal and intereſt 
« which may become due on the ſaid caſh ac- 
« counts or credits, {hall be limited to a cer- 
« tain definite ſum to be ſpecified in the ſecu- 
ce rity ; therefore the ſaid principal ſum that 
may become due on the preſent caſh-account, 
bond, and obligation, is limited as above to the 
ſum of L. 500 Sterling, and the 1ntereſt that 
may become due to a further ſum of L. 500 


Sterling, and principal and intereſt together, 


to the ſum of L. 1000 Sterling, ſo that they 
ſhall not exceed the fame, though they may be 
leſs; PROVIDING always, that if it be the true 
intent and meaning of the ſaid act, that the 


intereſt ſhould not be limited to a definite ſum, 


* This is the clauſe referred to in the anſwers to the 
memorial and queries. 
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the obligation and ſecurity for the ſame here- 
in contained ſhall remain unlimited to the 
full extent of what may be due at the time of 
payment; IN WHICH lands and others I BIND 
and OBLIGE me, my heirs and ſucceſſors, upon 
my own proper charges and expences, duly 
and validly to infeft and ſeiſe the ſaid C. D., 
FE. F., and G. H., truſtees. before mentioned, 
with and under the power and privilege of re- 
demption herein after written, and that by 
two ſeveral infeftments and diſtinct manners 
of holding; ; THE ONE thereof to be holden of 
me and my foreſaids in free blench, for pay- 
ment of a penny Scots money, on the ground 
of any part of the ſaid lands, at the term of 
Whitſunday yearly, in name of blench-farm, 
talked only; AND the other of the ſaid infeft- 
ments to be holden from me and my foreſaids, 
of our immediate lawful ſuperiors of the ſaid 
lands and others, in the ſame manner, and as 
freely in all reſpects as l, my predeceſſors or 
authors, held, hold, or might hold the ſame, 
and that either by reſignation or confirmation, 
or both, the one withont prejudice to the o- 
ther; and for effectuating the ſaid inſettment 
by reſignation, 1 hereby make and conſtitute 

jointly and ſeve- 
ally, to be my lawful and irrevocable procu- 
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rators to the effect after written, 61ving, 
GRANTING, and COMMITTING to them my 
full power, warrant, and commiſſion, for me, 
and in my name, to compear before my im- 
mediate lawful ſuperiors of the lands and 
others above diſponed, or their commiſſioners 
in their names, having power to receive reſig- 


nations, and to grant new infeftments there. 


upon, and with all due reverence and humili- 
ty as becomes, purely and flinply, by ſtaff 
and batton, as uſe is, to RESIGN and SURREN- 
DER, as I do hereby RESIGN, SURRENDER, 
fempliciter upGIVE, OVERGIVE, and DELIVER, 
all and whole the ſaid lands of „ lying 
and deſcribed in manner particularly before 
fpecified, and here holden as repeated brevita- 
tis canſa, AND THAT in real ſecurity and pay- 


ment to the ſaid C. D., E. F., and G. H., and 


the ſurvivors or ſurvivor of them and their 
foreſaids, of the foreſaid ſums of money, prin- 
cipal, annualrents, and penalty before ſpeci- 
fied, if incurred, together with all right, title, 
and intereſt, which I, my predeceſſors and au- 
thors, had, have, or may have, claim, or pre- 
tend to in time coming, IN the nanDs of my 
immediate lawful ſuperiors thereof, or theit 
commiſſioners in their names, having power 


to receive reſignations, and grant new infeft - 
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ments thereupon, 1N FAVOUR, and for new 
infefrments of the ſame, to be made and grant- 
ed to the ſaid C. D., E. F., and G. H., or the 
ſurvivors or ſurvivor of them and their fore- 
ſaids, in truſt, for behoof of themſelves, and for 
ſuch as may be partners of the ſaid Company of 
C. D., E. F., and Company, (under whatever 
title or firm they may for the time be known), 
in real ſecurity and for payment to them as afore- 
faid, heritable, but redeemably always, and 
under reverſion, in manner after mentioned, 
in ſuch due and competent form as effeirs, acts, 
inſtruments, and documents in the premiſſes 
to aſk, and generally every other thing in the 
premiſes to do, which I could do myſelf if 


1. perſonally preſent, or which to the office of 
iy. Wl procuratory in ſuch caſes is known to belong; 
nd WM RBATIFYING hereby and CONFIRMING wWhat- 


ever my ſaid procurators lawfully do, or cauſe 
to be done in the premiſſes; wle diſpoſition 
under reverſion, (in manner after mentioned), 
ſubjects hereby diſponed, and infeftments to 
follow hereon, the ſale to be made in virtue 
of the powers herein after contained, if the 
lame ſhall take place, and the ratification 
and diſpoſition to be granted by me in con- 
ſequence thereof, I BIN p and OBLIGE me 
nd my foreſaids, to WARRANT to the ſaid 
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C. D., E. F., and G. H., in truſt as before men- 
tioned, and to the ſurvivors or ſurvivor of 
them, and their foreſaids, and to the purcha. 
ſers or purchaſer from them, at all hands, 


and againſt all deadly: MOREOVER, 1 Befth 


MAKE, CONSTITUTE, and APPOINT the ſaid 
ODE F., ind, H., and the ſurvivors or 
ſurvivor of them, in truſt, as ſaid! is, and their 
foreſaids, my lawful ceſſioners and aſſignees, 
IN and To the whole writs and ' title-deeds of 
the lands and others above diſponed, whole 
heads, tenor, and contents of the ſame, with all 
that has followed, or may lawfully follow there- 
on; as alſo, 1N and To the rents and duties of 
the ſaid lands and others foreſaid, with the per- 
tinents above diſponed, for all years and terms 
bygone, and in time coming during the not- 
payment and redemption ; turning and trans- 
ferring the whole right of the premiſſes from 
me and my foreſaids, to and in favour of my 
ſaid aſſignees and their foreſaids, with full 
power to them to do every thing which we 


could have done before granting hereof : Bur 


I DECLARE, that 1n caſe the ſaid C. D., E. F., 
and G. H., or the ſurvivors or ſurvivor of 
them or-their foreſaids, ſhall think fit, at any 
time to enter into poſſeſſion of the ſaid ſub- 


jects, or any part thereof, or to uplift the 
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rents, mails, and duties thereof, or any part 


* of the ſame, by virtue of the aſſignation there- 
ba of herein before written, or of the infeftment 
ds of property in ſecurity to follow hereupon, 
by then they ſhall only be liable to hold count 


or and reckoning for their actual intromiſſions, 
as the ſame ſhall be inſtructed ſcripio vel jura- 
nento, after deduction or allowance of what 
they ſhall happen to deburſe for reparations, 
of Nees, miniſters ſtipend, ſchoolmaſters falary, 
and other public and parochial burdens, of 
zu ybatever nature the ſame may be, incidental 
or annual, affecting the ſubject in]; any man- 
of ner of way; as alſo, of ſuch expences as may 
be incurred in levying the rents, or in attain- 


er- 

mn; ing or defending their right and poſſeſſion of 
'ot⸗ the premiſſes; and they ſhall be no wiſe liable 
105 for diligence, inſolvency of debtors or tenants, 


om er for omiſſions of any kind, and no poſſeſ- 
my bon or intromiſſion ſhall be preſumed againſt 
full them, but what ſhall be inſtructed /cripto vel 
we Niramento, as ſaid is; WHICH aſſignation, with 
o7 Nhe UALIFICATIONS and DECLARATIONS a- 
F., bove mentioned, I bind and oblige me and my 
of breſaids to warrant in this manner, viz. 
any in fo far as regards the title-deeds, at all hands, 
ub- und againſt all deadly; and as to the rents and 
the Vor. II. A a 


— 
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duties of the eſtate, from my own proper facts in 
and deeds only; AS ALSO, to free and relieve he! 
the ſaid lands and others foreſaid of all pu- hey 
blic and parochial burdens, payable forth dif 
thereof, preceding the date hereof, and alſo the 
preceding the term when my ſaid diſponees far 
may enter into the poſſeſſion of the rents: beh 
AND LASTLY, I BIND AND OBLIGE me, and par 
my foreſaids, to make the whole writs and (un 
title-deeds of the ſubjects hereby diſponed WM tim 
forthcoming to my ſaid diſponees, when they pon 
ſhall have occaſion for the ſame. AND I con- and 


SENT to the REGISTRATION hereof in the ſeſſi. 
books of Council and Seſſion, or others com- of 
petent, therein to remain for preſervation, ther. 
and if neceſſary, that letters of horning on fix deſc. 
days charge, and all other execution, may pals repe: 
upon a decree to be interponed hereto in the pavn 
uſual form; and for that purpoſe conſtitute - of 
my pro-: may 
curators, &c. AND to the end that the ſaid M n+ 
truſtees, and their foreſaids, may be infeft and WM book 
ſeiſed in the lands and others foreſaid, TO BE name 
.HOLDEN either of me and my foreſaids ; OR know 
from us of our immediate lawful ſuperiors ¶ ment 
thereof, by confirmation; I hereby DESIRE and may 
REQUIRE you ver b 
„ Jointly and ſeverally, my bailie engag 
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in that part, to the effect after mentioned, 


hereby ſpecially conſtituted, THAT upon ſight 


hereof ye paſs to the lands and others before 
diſponed, AND THERE GIVE and DELIVER to 
the ſaid C. D., E. F., and G. H., and to the 
ſurvivors or ſurvivor of them, IN TRUST, for 
behoof of themſelves, and for ſuch as may be 
partners of the ſaid Company for the time, 
(under whatever title or firm they may for the 
time be known), or to the aſſignees and diſ- 
ponees of the ſaid truſtees, HERITABLE STATE 
and SASINE, actual, real, and corporal poſ- 
ſeſſion of ALL and WHOLE the foreſaid lands 
of , with the parts and pertinents 
thereof, before diſponed, lying, bounded, and 
deſcribed as aforeſaid, and here again held as 
repeated, AND THAT in real ſecurity, and for 
payment to them of the foreſaid principal ſum 
of L. 500, or of ſuch part or parts thereof as 
may be due on the current account, at pre- 
lent kept, and to be kept in my name, 1n the 
books of the ſaid Company, (under whatever 
name or firm they may for the time be 
known), and alſo in ſecurity, and for pay- 
ment of ſuch other ſums as that Company 
may be engaged for on my account, in man- 
ner before mentioned, the ſaid advances and 


engagements not exceeding in all the ſaid tum 
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of L. 00, with the lawful intereſt thereof 
from the times of advance to me, or of pay. 
ment in conſequence of engagements for me, 
till payment, the ſaid intereſt not exceeding 
in all the fum before and after limited, and a 
fifth part of the ſaid principal ſum or ſuns of 
liquidate penalty, if incurred, all contained 
in, and in terms of the before written bond 
itſelf, the intereſt being limited not to exceed 
a ſum of L. 500, over and above the princi- 
pal, and the principal and intereſt together be- 
ing limited, and not to exceed the ſum of 
L. 1000 Sterling, as above mentioned; but 
providing, that if, by the true intent and 
meaning of the act of the 33d of the King, it is 
not neceſſary that there ſhould be a limitation 
of the intereſt, the principal only {hall be li- 
mited to the foreſaid ſum of L. 500 Sterling; 
AND THAT by delivering to the ſaid C. D. 
E. F., and G. H., truſtees foreſaid, and the 
ſurvivors or ſurvivor of them, for behoof of 
themſelves, and ſuch as may be partners for 
the time of the ſaid Company, (under what-| 
ever title or firm they may for the time be 
known), or to their certain attorney or attor- 
nies in their names, bearers hereof, of earth 
and ſtone, of and upon the ground of the ſaid 
lands, and all other ſymbols uſual and requr 
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fite; BUT ALWAYS with and under the com- 
DITIONS, PROVISIONS, and DECLARATIONS 
under written, viz. PRIMO, With this provi- 
fon and declaration, That the lands and o- 
ther heritages, with the pertinents before diſ- 
poned, are, and ſhall be redeemable by me, 
my heirs and aſſignees, from the ſaid C. D., 
E. F., and G. H., and the ſurvivors or ſurvi- 
vor of them, and their foreſaids, at any time 
we may think proper, upon premonition al- 
ways of fixty days to be made by us, to them 
perſonally, or at their reſpective dwelling pla- 
ces, and alſo at the office or counting houſe 
of the foreſaid Company, with whom the ac- 
count- current may be kept for the time, in 
preſence of a notary and two witneſſes, as ac- 
cords, BY PAYMENT, and in caſe of abſence 


or refuſal, BY CONSIGNATION of the ſams, 


principal, intereſt, and penalty, which may 
then be due, in virtue of the foreſaid credit 
granted to me, and of this bond, the princi- 
pal and intereſt being always ſo limited as not 
to exceed; the principal, the ſum of L. 500, and 
the intereſt, a further ſum of L. 500, and both 
together the ſum of L. 1000 Sterling; and 
with the neceſſary charges that the ſaid truſ- 
tees, or their foreſaids, or the ſaid Company 
before mentioned for whom they act, may 
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happen to expend in infefting, or otherwiſe 
in ſecuring themſelves in the lands and other 
heritages, with the pertinents before diſponed, 
or in preparing any diſcharge, renunciation, 
or conveyance, that may be thought neceſſary, 
agreeably to an account thereof, to be given 
in by them upon their word; the ſaid pay- 
ment or conſignation to be made within the 
Bank of Scotland, or of the Royal Bank of 
Scotland, in our option, upon the expiration 
of the ſaid ſixty days from the date of the 
premonition, or on the firſt lawful day there- 
after, all (in caſe of conſignation) to be made 
and done on the peril of the conſigner; and a 
copy hereof, or of the infeftment to follow 


- hereupon, ſhall always be held ſufficient for, 


uling the ſaid order of redemption : SECUNDO, 
With this further condition and proviſion, 


and it is accordingly provided and declared, | 


that in caſe I the ſaid A. B., or my foreſaids, 
ſhall fail to make payment of the ſums that 
may be due by the bond and diſpoſition be- 
fore written at any time the ſame may be 
demanded, at leaſt within the ſpace of two 
months after the date of ſuch demand, duly 
intimated to me the ſaid A. B., or my heirs 
and ſucceſſors in the lands and others fore- 
ſaid, perſonally, or at our dwelling- place, 
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if within Scotland; or if forth thereof, at the 
market-croſs of Edinburgh, pier and ſhore of 


Leith, in preſence of a notary and two wit- 


neſſes, as accords; THEN, and in that caſe, 
it ſhall be lawful to, and in the power of the 
{aid C. D., E. F., and G. H., or their foreſaids, 
immediately after the expiration of the ſaid 
two months, without any further advice or 
conſent from me, and without any other inti- 


mation or proceſs of law to that effect, to 


SELL and DISPOSE of the foreſaid lands and 
others, or any part thereof, by public volun- 
tary roup, after due notice to that effect, pre- 
viouſly made, by three ſeparate and ſucceſſive 
advertiſements in the Edinburgh Evening 
Courant, Caledonian Mercury, and Edinburgh 
Advertiſer, the firſt notice being at leaſt two 
months before the day appointed for the 
roup; with power thereafter to prorogate and 
adjourn the day of ſale from time to time as 
they ſhall think proper, notice being always 
given of ſuch adjournment, by advertiſements 
inſerted twice, at the interval of a week at 
leaſt, in each of the Edinburgh Newſpapers 
aforeſaid; and for theſe purpoſes the ſaid 
C. D., E. F., and G. H., and the ſurvivors or 
lurvivor of them in truſt, as aforeſaid, and 
their foreſaids, are hereby empowered to en- 
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ter into articles of roup, and to grant diſpoſi- and 
tions, one or more, containing procuratories tha 
of reſignation, precepts of ſaſine, aſſignation the. 


to the writs and title-deeds, and to the rents kur 
and duties, with a clauſe binding me the ſaid e 
A. B., my heirs, executors, and ſucceſſors, in cing 
abſolute warrandice of any ſuch ditpoſition; N or r 


all which ſales ſo to be made, and deeds to MI .q , 


be entered into, or granted as aforeſaid, I bind fron 
and oblige me, and my foreſaids, to ratify, ap- take 
prove of, and confirm, and to grant all other to tl 
and further deeds in favour of the purchaſer ¶ be 6 
or purchaſers, which may be thought neceſſa- ſimp 


ry for rendering the rights more complete; 3ur N. D 


DECLARING ALWAYS, that upon receiving pay- or of 


ment of the price or prices of the ſubjects ſo to thoſe 
be ſold, the ſaid C. D., and the other truſtees WM ponet 
before mentioned, and their foreſaids, {hall be WM visic 
bound to hold counT and RECKONING with i gence 
me the ſaid A. B., and my foreſaids, and to WM vritte 
pay us what balance may remain in their hands, WW or ot} 
after deducting the expence of the ſale or ſales, ¶ infeft. 


ſuch 

mulat 
ities 
out ar 
extinc 
kave 1 


VO 


and all other charges connected therewith any 
manner of way; and alſo, after deducting all 
debts heritably ſecured on the premiſſes, in- 
cluding the whole ſums that may be due by 
virtue and in terms of the preſent bond and 
diſpoſition, conſiſting of principal, intereſt, 
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and penalties as aforeſaid, with the expences 
that may be deburſed by the ſaid truſtees, or 
their foreſaids, in infefting, or otherwiſe ſe- 
curing themſelves in the lands and eſtate be- 
fore diſponed, or in reconveying or renoun- 
cing their right thereto; Bur the PURCHASER . 
or PURCHASERS ſhall not be any wile concern- 
ed with the application of the money ariſing 
from ſuch ſales, nor thall they be bound to 
take notice whether the ſame be applied or not 
to the purpoſes before ſpecified, but rhey thall 
be ſufficiently EXONERED and SECURED by the 
imple diſcharge and diſpoſition of the ſaid 
C. D., and the other truſtees before mentioned, 
or of the quorum, or ſurvivor thereof, or of 
| thoſe in right of the ſaid ſubjets hereby diſ- 
poned for the time. TER Tio, With this PRO- 
11S1ON and DECLARATION, that the uſing dili- 
gence on the perſonal obligation herein before 
written, by horning, inhibition, adjudication, 
or otherwiſe, ſhall nor hurt or prejudge the 
nfeftment to follow hereon, but the ſame, with 
ſuch diligence, ſhall ſtand andſubſiſt, as cu- 
mulative and corroborative rights and ſecu- 
ties for the foreſaid ſums of money, with- 
out any hazard of confufion, innovation, or 
extinction of rights; AND THIS in no wile ye 
ave undone, WHICH TO DO, I COMMIT to 

Y OL. It. BY 
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you, jointly and ſeverally, my bailies in that che 
part foreſaid, my full and irrevocable power, 13 
by this my precept of ſafine directed to you and 
for that effect. IN wiTtNEss WHEREOF, &c, ſaid 
| thel 
5. Diſpoſition in Security. a 
The diſpoſition in ſecurity produces all the m 
effect of the heritable bond, by giving the cre- pen: 
ditor a right to the lands in ſecurity of the 5 
principal ſum, intereſt, and penalties. It is ful 
uſual alſo in this deed to confer on the credi- MM ©” 
tor a power of ſelling the ſubject for his pay- by 
ment, which renders it in many reſpects a * 
more defirable ſecurity than the heritablc a 
bond; and it has accordingly of late come half 
very much into uſe. Where the bond is con- fer 
tained in one deed, and the heritable ſecurity cipa 
in another, it is in this form that the heritable pc 
ſecurity ſhould be taken. * 
| the 
F is he 

orm of the Deed, cafe 
- TI . F. of A., Eſq; grant me to have inſtant- laids 
ly borrowed and received from J. B. of Lin- ine 
coln's-Inn, in the county of Middleſex, and Mart 
A. M., Eſq; of E., North Britain, the ſum 0 . 
HAT 


L. 8000 Sterling, renouncing all objections to 


nat 
er, 
ou 
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the contrary 3 WHICH SUM of L. 8000 Sterling 
[ BIND and OBLIGE me, my heirs, executors, 
and ſucceſſors whatſoever, to REPAY to the 
ſaid J. B. and A. M., and to the ſurvivor of 
them, and to the heirs and aſſignees of the ſur- 
vivor, and that upon the 11th day of Novem- 
ber next, in this preſent year , with the 
ſum of L. 1600, money foreſaid, of liquidate 
penalty i in caſe of failure in the punctual pay- 


ment thereof, together with the due and law- 


ful intereſt of the ſaid principal ſum, at two 
terins in the year, Martinmas and Whitſunday, 
by equal portions, beginning the firſt term's 
payment on the ſaid 11th day of November 
next, being the term of Martinmas, for the 
half year preceding, and ſo forth termly there- 
after, during the not- payment of the ſaid prin- 
cipal ſum, with L. 40 Sterling of liquidate ex- 
pences for each term's failure in the punctual 
payment of the ſaid intereſt over and above 
the ſame: BUT DECLARING ALWAYS, as it 
is hereby PROVIDED and DECLARED, that in 
caſe the ſaid J. B. and A. M., or their fore- 
laids, ſhall incline to have payment of the ſaid 
principal ſum and intereſt at the ſaid term of 
Martinmas next, or at any ſubſequent term of 
Martinas or Whitſunday, they ſhall INTI- 
MATE ſuch intention THREE MONTUS at leaſt 
B b 2 
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previous to the term at which payment is to 
be demanded, ſuch intimation to be made to 
me or my foreſaids, perſonally or at our dwel- 
ling places, in preſence of a notary and wit. 


neſſes: AND for the ſaid J. B. and A. M., and 
the ſurvivor, and the heirs or aſſignees of the 


ſurvivor, their FURTHER SFCURITY and more 


ſure payment of the ſaid principal ſum of 


L. 8002 Sterling, and intereſt and penalty 
above ſtipulated, and without prejudice to the 
above perfonal obligation, but in corrobora- 
tion thereof, I the ſaid J. F., with the ſpecial 
advice and conſent of Mrs K. M. alias F., my 


wife, and | the faid Mrs K. M., for myfelf, and 
for all right of annuity, liferent, terce, or other 
right or intereſt, legal or conventional, which 
1 have or can pretend to the lands and others 


after mentioned; and I the ſaid J. F., as ta- 
king burden on me for my ſaid ſpouſe, and 
we both, with mutual advice and confent, Do, 
by theſe preſents, SELL, ALIENATE, and bis- 
PONE, to and in favour of the faid J. B. and 
A. M. and their foreſaids, heritably, but re- 


decmable in manner after mentioned, all and 


whole (Here deſcribe the lands), together with all 


right, title, intereit, claim of right; property, and | 


poſſeſſion, which 1 the ſaid J. F., or my faid 
ſpouſe, or my authors, or their heirs and ſue- 
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ceſſors, had, have, or any wiſe may have, claim, 
or pretend to the ſaid lands and others, or any 
part thereof, or to the mails and duties of the 
ſame in time coming, AND THAT in REAL. 
$ECURITY, and for PAYMENT to them and 
their foreſaids, of the foreſaid principal ſum 


of J. 8000 Sterling, with the ſtipulated inte- 


reſt and penalties that ſhall be incurred: IN 


waich lands and others above diſponed, I the 


ſaid J. F., with advice and conſent, and taking 


burden as aforeſaid, BIND AND OBLIGE me 
and my heirs, upon our own proper expence, 
to infeft and ſeiſe the ſaid J. B. and A. M., 
and their foreſaids, for the purpoſes above 
mentioned, by two ſeveral infeftments and 
manners of holding, the one to be holden of 
me and my heirs, and the other from us, of 
our immediate lawful ſuperiors of the ſame, 
and that either by reſignation or confirmation, 
or both, the one being always without preju- 
dice of the other; AND for attaining the ſame 
by reſignation, I the ſaid J. F., with advice 
and conſent foreſaid, and taking burden as 
faid is, hereby MAKE and coxsTITuTrE 

| jointly and ſeverally, my 
lawful and irrevocable procurators, &c. to RE- 
ix and SURRENDER, as I, by theſe preſents, 
RESIGN, SURRENDER, UPGIVE, OVERGIVE, 


__ Er all . 


and DELIVER, ALL AND WHOLE the lands, 
teinds, and others above mentioned, with 


their pertinents, here holden as repeated, Id 


THE HANDS of my immediate lawful ſupe- 
riors of the ſaid lands and others, or of their 
commiſhoners in their name, (having power 
to receive reſignations, and renew the inveſti- 
tures thereof), IN FAVOUR and for NEW IN- 
FEFTMENTS of the ſame to be MADE and 
GRANTED to the faid J. B. and A. M., and 


their foreſaids, in REAL SECURITY, and for 


PAYMENT to them as aforeſaid, heritably, but 
redeemable in manner under written; PR0- 


VIDING ' ALWAYS, as it is hereby ſpecially 
PROVIDED and DECLARED, that the foreſaid 


lands and others ſhall be redeemable by me 
the ſaid J. F., my heirs and ſucceſſors, from 
the ſaid J. B. and A. M., and their foreſaids, 
upon the ſaid 11th November next, (being the 
term of Martinmas , and the term of 
payment mentioned in the above-written per- 
ſonal obligation), or at any term of Whitſun- 
day. or Martinmas thereafter, on premonition 
always of fix months to be made by me or 
my foreſaids to the ſaid J. B. and A. M., or 
their foreſaids, AND THAT by payment to 
them within Lincoln's-Inn hall, of the ſums, 


principal, intereſt, penalties, and expences, 


Ces, 
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that ſhall be due upon this preſent obligation 7 
AND in caſe of their abſence, or refuſal to re- 
ceive the ſame, by conSIGNATION in the 
hands of the caſhier of the Bank of England 
for the time, on the term- day, if a lawful day, 
if not, on the firſt lawful day thereafter, be- 
tween the hours of ten and twelve noon, oF 
the foreſaid PRINCIPAL SUM of L. 8000 Ster- 


| ling, with the whole intereſt that ſhall then be 


due thereon, with the penalties and termly 
failures which may have been incurred, and 
the expence of infefting or otherwiſe ſecuring 
the ſaid creditors in the ſaid lands in manner 
foreſaid, the money ſo conſigned remaining 
at the hazard of the conſigner; AND a copy of 
theſe preſents, or of the inſtrument of ſaſine 
to follow hereon, fhall be as ſufficient for 
redeeming the lands and others above diſ- 
poned, as if a particular letter of reverſion 
were granted for that effect: BUT DECLARING 
ALSO, as It is hereby ſpecially PROVIDED and 
DECLARED, that if I the ſaid J. F. ſhall fail to 
make payment of the ſums that ſhall be due 


on the perſonal obligation above written, with- 


in three months after a demand of payment 
ſhall have been made to me or my foreſaids in 
manner above directed, THEN and in that 
Cale it ſhall be lawful to and in the power of 


200 


the ſaid J. B. and A. M., or of beirn forefaida 
within three months after the expiration of 
the firſt three months, To SELL and pis- 
PoSE of the ſaid lands and others above men- 
tioned, on previous advertiſements weekly for 
at leaſt two months, in the Edinburgh Evening 
Courant and Caledonian Mercury, AND THAT 
by public auction at Edinburgh, to the high- 
eſt offerer ; and upon receiving payment of 
the price of the ſubjects ſo ſold, they {hall 
hold count and reckoning with me and my 
foreſaids for the ſame, they being entitled to 
retention of the foreſaid principal ſum, inte- 
reſt, penalties, and expences, as aforeſaid, and 
| of the expence of the ſale, and of the neceſla- 
ry deeds for completing thereof: Ap for car- 
Tying the ſaid ſale into execution, the ſaid ]. 
B. and A. M., and their foreſaids, are hereby 
authoriſed to execute articles of roup; to grant 
abſolute diſpoſitions, containing double man- 
ners of holding, with procuratory of reſigna- 
tion, precept of ſaſine, aſſignation to the title- 
deeds and rents, and a clauſe binding me and 
my foreſaids in abſolute warrandice of ſuch 
diſpoſition, with all clauſes uſual and neceſſa- 
ry for rendering the purchaſer's title complete, 
as fully and freely as I could do myſelf; vt- 
CLARING ALso, that the purchaſer ſhall have 
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no concern with the application of the price, 
nor with any of the conditions and proviſions 
herein contained, but that the ſale ſhall to him 
or them be equally good as if made by my- 
ſelf. AND FURTHER) it is hereby pRovIDED, 
that in conducting the ſaid ſale, the ſaid J. B. 
and A. M., and their foreſaids, ſhall be entitled 
to ſet up the ſaid ſubjects altogether or in ſe- 
parate lots, as they may ſee beſt, and to ex- 


' pole the ſame at ſuch upſet price or prices as 


they may judge reaſonable, and to prorogate 
and adjourn the day of ſale from time to time, 
due intimation being always given in the 
laid newſpapers of ſuch allotment, upſet price, 
and adjournment. AND we the ſaid J. F. and 
Mrs K. M., with advice and conſent, and ta- 
king burden as aforeſaid, Bix p and oBLIGE 
us, our heirs and ſucceſſors, to RAT1FY and 
CONFIRM any SALE that ſhall be made under 
authority hereof, and to grant abſolute and 
irredeemable diſpoſitions of the ſubjeRs ſo fold 
to the purchaſer or purchaſers, their heirs and 
aſſignees, and to execute and deliver ratifica- 
tions, and all other deeds that ſhall be thought 
neceſſary by the Lord Advocate of Scotland 
for the time, for rendering the ſale effectual; 
acTs, inſtruments, and documents in the pre- 


mites, to alk and take, and generally every 
Vol. II. Cc 
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other thing to do which I could have done, or 
which to the office of procurator in ſuch caſes 
is known to belong; all which we promiſe to 
hold firm and ſtable without revocation: 
WHICH REDEEMABLE DISPOSITION, procu— 
ratory of reſignation above written, with the 
infeftment to follow hereon, and the ſale to be 
made in virtue of the powers herein contained, 
(if the ſame ſhall take place), with the diſpoſi- 
tions and ratifications to be granted by us in 
the event of ſuch ſale, I the ſaid J. F., with 
advice and conſent foreſaid, BIND and OBLIGE 
us to WARRANT to the ſaid J. B. and A. M., 
and their foreſaids, and to the purchaſer or 
purchaſers from them, at all hands, and a- 
gainſt all mortal, as law will. AND FURTHER, 
we the ſaid J. F. and Mrs K. M., for our re- 
ſpective rights and intereſts, and with advice 
and conſent, and taking burden as aforeſaid, 
hereby consTITUTE and APPOINT the faid 


J. B. and A. M., and their foreſaids, our law- | 


ful ceſſioners and ailignees, not only in and to 
the rents, mails, and duties of the lands and 
others above diſponed, that ſhall fall due from 
and after the 11th November next, being the 
term of Martinmas, in this preſent year 
and in all time coming during the not-pay- 
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power to them to appoint factors for recover- 
ing thereof, for whoſe intromiſſions they ſhall 
be anſwerable, after deduction of the expence 
incurred in levying the rents, and a reaſonable 
grati fication for their trouble; but for whoſe 
omiſſions or negligence they ſhall not be an- 
ſwerable: Bur ALso in and to the title-deeds 
of the ſaid lands and others, whole clauſes 
therein contained, with all that has or can fol- 


low thereon, SURROGATING and $UBSTITU= 


TING the ſaid J. B. and A. M., and their fore- 
ſaids, in our full right and place of the pre- 
miſſes, with power to them to do every thing 
in relation thereto, that we or either of us 
might have done ourſelves before granting of 
this aſſignation; DECLARING that the ſaid ]. 
B. and A. M., and their foreſaids, ſhall have 
right to the ſaid rents in virtue of theſe pre- 
ſents during the not- redemption aforeſaid, in 
preference to me the ſaid Mrs K. M., and to 
my right of liferent-annuity or jointure, not- 


withſtanding of the pr ority of date of my life- 


rent-· infeftment upon the ſaid lands: WHIqR 
ASSIGNATION, in fo far as reſpects the title- 
deeds, we, for our reſpective rights, and ta- 
king burden as ſaid is, BIND and 0BLIGE us 
o WAKRANT at all haniis, and againſt all 


Mortal; and in ſo far as concerns the rents, 


„ 
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from our own proper facts and deeds allenarly: me 
AND in caſe the ſaid J. B. and A. M., or their un 
foreſaids, ſhall incline to hold the lands and pal 
others before written, in real ſecurity as afore. W bel 
ſaid, of me the ſaid J F. and my foreſaids, RE. 
I BIND and oBLIGH myſelf and them not to ci] 
lie out unentered, but to obtain ourſelves duly ten 
entered and infeft in the faid lands by our ſu- anc 
periors thereof; and being ſo infeft, to Ex- upe 
TER and RFCEIVE them, our vaſſals there. mo 
in, gratis, AND it is further DECLARED, that 
the uſing diligence on the perſonal obligation TH 
above written, by horning, inhibition, adju- MW ſen! 
dication, or otherwiſe, ſhall not kurt the in- pts 
feftment in ſecurity to follow hereon, but that 
the ſame, with ſuch diligence, ſhall remain as 
accumulative and corroborative rights and ſe 
curities for the ſaid ſums, without any hazard 
of innovation or confuſion of rights: AND 
IN CASE I the ſaid J. F. ſhall fail to redeem 
the lands and others hereby diſponed, within 
three months from the time that a demand 
ſhall be made in manner foreſaid, I hereby 
BIND and OBLIGE me and my foreſaids to 
DELIVER to the ſaid J. B. and A. M., and 
their above written, a ſufficient legal progrels 
of writs to the lands and others above diſpo- 
ned, and an inventory thereof, ſubſcribed by 
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me as relative thereto, and that on demand, 
under the penalty of L. 500 Sterling, to be 
paid by me or my foreſaids in caſe of failure, 


belicles performance. AND I CONSENT to the 


REGISTRATION hereof in the books of Coun- 
cil and Seſſion, or other judges books compe- 
tent, that letters of horning on ſix days charge, 
and all other neceſſary execution, may paſs 
upon a decree to be interponed hereto in com- 


mon form; and thereto CONSTITUTE 


my procurators, &c. AND fun- 
THER, I the ſaid J. F., with advice and con- 
ſent, and taking burden as aforeſaid, hereby 
DESIRE and REQUIRE you 
jointly and ſeverally, my bailies in 
that part hereby ſpecially conſtituted, that on 
ſight hereof ye paſs to the grounds of the 
lands and others above diſponed, reſpectively 
and ſucceſſively, the one after the other, and 
there GIVE and DELIVER heritable ſtate and 
ſaſine, with real, actual, and corporal poſſeſ- 
ion to the ſaid J. B. and A. M., or to their 
foreſaids, of all and whole the lands, teinds, 
and others above mentioned, with the whole 
pertinents thereof, here again held as repeat; 
ed; AND THAT in real ſecurity, and for pay- 
ment to them and their foreſaids, of the ſaid 
principal ſum of L. 8000 Sterling, with the 
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penalty above mentioned, ſtipulated therefore, 
if incurred, and intereſt of the ſaid principal 
ſum, and termly failures above written, in 
caſe of not punctual payment of the ſaid inte- 
reſt, and of the expence of the infeftments to 
follow hereon; and that by delivery to the 


ſaid J. B., and A. M., or to their foreſaids, or 


to their attorney in their names, bearers here- 
of, of earth and ſtone, of and upon the ground 
of the ſaid lands, a handful of graſs and corn 
for the ſaid teinds, and all other ſymbols u- 
ſual and neceſſary, as uſe is, reſpectively and 


ſucceſſively, the one after the other, to be 


holden with warrandice, and under reverſion, 
and with and under the conditions, proviſions, 
and declarations above ſpecified, which muſt 
all be ſpecially enumerated in the infeftments 
to follow hereupon; AND this in no wiſe ye 
leave undone, WHICH to po I commit to you, 
jointly and ſeverally, full power by this my 
precept of ſaſine directed to you for that et- 
fect. IN WITNESS WHEREOF, &c. 


A diſpoſition in ſecurity, to which the wife 
of the granter becomes a party, requires to be 
ratified. The form of the ratification J need 
not repeat. 1 


* 


[ 


 Hevitable Bonds, 6. b * 
* Rx E * en the Subject diſboned is a Eule. 


n When the ſubject, as often ha in his 
e. deed, is a burgage ſubject, it will be proper 
o to provide for inſuring it; and-sthis is done by 
ic che following claude, which you will inſert im- 
x mediately before the obligation to make the 
5 writs forthcoming : “ As alſo, I oblige me and 
d my forefaids to iNsURE the lodging or 
rn © dwelling-houſe, and others before diſponed, 
n- to the extent of L. at leaſt, in ſome 
d © cftabliſhed inſurance-office againſt fire, and 

"MW © annually to pay the premium of ſuch in- 
& ſurance, and to report diſcharges thereof to 
my ſaid diſponee ; or in cafe he or his fore- 
„ ſaids ſhall make the inſurance, (which they 
are hereby empowered to do), I oblige me 
and my foreſaids, to repay to the ſaid B. 
or his foreſaids, not only the charges of the 
policy, but the whole premiums they may 
„advance, and that on demand.” 


INSTRUMENT OF SASINE ON THE HERI- 
TABLE BOND. 


The examples I have given will ſufficiently 
ſerve for the heritable ſecurity; and I ſhall 
tow add the form of the initrument of ſaſine 


= 
re 9 8 
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on this PTY by which the right is completed, eve 


and the debt ſecured on the eſtate, | | nee 
| | | at t 

Form of the Inſtrument. L. 

| | of 


IN THE NAME or Gop, amen. Be ir oer 
KNOWN TO ALL MEN by this preſent public in- of, 


ftrument, That upon the day of in tern 
the year of our Lord , and in the reign of Ml the 
our Sovereign Lord George the Third, by the WM jor 
grace of God King of Great Britain, France day, 
and Ireland, Defender of the Faith, the term 
year, IN PRESENCE of me notary public, and term 
of the witneſſes ſubſcribing, APPEARED perio- Ml due 
nally as procurator for, and in name of Ml the x 
B., whoſe power of procuratory was ſufficient: Wl rent, 
ly known to me the ſaid notary public, AvD the 
PASSED with us, and bailie in that term 
part ſpecially conſtituted, by virtue of the WM Mart 
precept of ſaſine after inſerted, to the grounds I ter, | 
of the lands and others after mentioned, re- ment 
- ſpectively and ſucceſſively, waving and WW Sterli, 
HOLDING in his hands an heritable bond of I failur, 


the date after mentioned, containing therein I the te: 
the precept of ſaſine after inſerted, made and WB, anc 
granted by A., whereby, for the cauſes there: rr an 
in ſpecified, he zouxD and oBL1 GED himſelf, I funs | 


bis heirs, executors, and ſucceſſors whomſo- and © 
Vor 


CE 


the half- year 
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ever, to PAY to the ſaid B., his heirs or aflig- 


nees, the ſum of L. 4000 Sterling, and that 
at the term of Martinmas next, with the fum of 
L. 800 Sterling of liquidare penalty, in cafe 


of failure, and the due and legal annualrent 


of the ſaid principal ſuin, from the date there» 
of, to the ſaid term of payment, and yearly, 
termly, and proportionally thereafter during 
the not payment thereof; Ad THAT, at two 


terms in the year, Martinmas and Whitſun- 


day, by equal portions, beginning the firſt 
term's payment of the ſaid annualrent, on the 
term of Martinmas next, for what ſhall be 
due from the date thereof to that term ; and 
the next term's payment of the ſaid annual- 
rent, at the term of Whitſunday , for 
immediately preceding that 
term; and ſo forth, at the {aid two terms of 
Martinmas and Whitſunday, yearly, thereaf- . 
ter, by equal portions, during the not pay- 
ment of the ſaid principal ſum, with L. 20 
Nterling of liquidate penalty, for each term's 
failure in payment of the ſaid annualrent at 


the terms above mentioned: AND for the ſaid 


B. and his foreſaids, their FURTHER SECURI- 

TY and more certain payment of the foreſaid 

ſums of money, the taid A. thereby BOUND 

and OBLIGED him, bis heirs and ſucceſſors, 
Vor. II. D d 
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upon his own expence, duly and lawfully to 
infeft and ſeiſe the ſaid B., and his foreſaids, 
heritably, but under redemption, in manner 
therein and after mentioned, NOT ONLY in ALL 
and WHOLE an annualrent of L. 200 Sterling, 
or ſuch an annualrent, leſs or more, as thall cor. 
reſpond by law for the time to the foreſaid 
principal ſum of L. 4000 Sterling, to be uplitted 
and taken at the terms foreſaid during the not 
redemption, FORTH of ALL and WHOLE the 
lands of (here the lands will be particularly de- 
ſcribed as in the diſpoſitive clauſe of the deed), 
Ok FORTH of any part or portion of the ſeve- 
ral lands and others before ſpecified, and of the 
firſt and readieſt of the rents and profits of the 
ſame; BUT ALSO IN ALL AND WHOLE the 
ſaid lands and others themſelves in FU k THER 
SECURITY to the ſaid B. and his foreſaids, 
of the payment of the ſums of money, princi- 
pal, annualrent, and liquidate expences, and 
termly failures above mentioned; anp that 
by two ſeveral infefrments and manners 
of holding, the one thereof to be holden of 
the ſaid A. and his foreſaids, and the other of 
the ſaid infeftments to be holden from him and 
his foreſaids, of their immediate lawful ſupe- 
riors of the ſaid lands, in manner mentioned 
in the ſaid heritable bond, as the ſame, col 
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taining procuratory of reſignation, the precept of 
ſaſine after inſert, clauſe of abſolute warrandice, 


aſſignation to the rents and title-deeds, and 


clauſe of redemption, with other uſual and 
neceſſary clauſes, in itſel fmore fully bears; 
WHICH HERITABLE BOND, containing tnerein 
the precept of ſaſine above mentioned, and 
herein after contained, the ſaid attorney pre- 
ſented to the ſaid bailie, and deſired him to 
proceed to the execution of the office of bai- 
liary thereby committed to him; wHICH DE- 
sI R E the ſaid bailie finding to be reaſonable, he 
received the ſaid heritable bond into his hands, 
and delivered the ſame to me notary- public 
ſubſcribing, to be read and publiſhed to the 
witneſſes and others preſent; WHICH | DID; 
and of which precept of ſaſine therein conta n- 
ed the tenor follows, (here the precebt of ſa/ine is 


coßied in from the heritable bond, with the ſigning 


of the party and witneſſes; and I am to preſume 


that it contains the clauſe of redemption, for if it does 


not, and that clauſe enters into any other part of 
the deed, then it will be neceſſary to narrate bis 
clauſe fully in narrating the beritable bond.) Ar- 
TFR READING and PUBLISHING: of which 


heritable bond and precept of ſaſine, therein 


contained, and above inſerted, the ſaid bathe, in 


D d 2 


— 


termly failares if incurred; AND THAT by 


None of the grounds of the ſaid feveral lands, 
and a penny money for the ſaid annualrent, and 
other ſymbols uſual and neceſſary, after the 
form and tenor of the ſaid heritable bond, and 
precept of ſaſine above inſerted and therein con- 
tained, in all points, TO BE HOLD EN as afore- 
ſaid, BUT RED EEMABLE always and under 
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virtue thereof, and: of the office of bailiary ret 
thereby committed to him, Gave and belt pat 
VERED to the ſaid B., HERITABLE STATE and an: 
SASINE, real, actual, and corporal poſſeſſion, WM fai 
NOT ONLY of LL and WHOLE the fore- the 
ſaid annualrent of L. 200 Sterling, or ſuch TF 
an annualrent, leſs or more, as ſhall corre. of 
ſpond by law for the time to the ſaid principal i me 
ſum of L. 4000 Sterling, to be uplifted and tw. 
taken at two terms, Martinmas and Whitſun- mo 
day, by equal portions, as before ſpecified, forth reſſ 


of all and whole the lands and others before pre 


deferibed, or forth of any part or portion of MI pre 
the fame; BUT ALSO of ALL and WHOLE the WM her 
lands and others themſelves, with the perti- 
nents, in REAL SECURITY to the ſaid B. of the 
before-mentioned ſum of L. 4000 Sterling, 
annualrents thereof, liquidate penalty, and 


delivery to the ſaid procurator of earth and 
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reverſion, in terms of the clauſe of redemption 


particularly above ſpecified; WHEREUPON 
and upon aLL and 8UNDRY the premiſſes, the 
{aid procurator aſked and took inſtruments an 


the hands of me notary- public ſubſcribing. 


ThksE THINGS were fo done on the grounds 


of the ſaid lands, and upon each ſeparate tene- 


ment thereof, reſpectively and ſucceflively, be- 
twixt the hours of and of che day, 
month, year of God and of the King's reign 
reſpectively firſt above written, BEFORE and in 
preſence of and witneſſes to the 
premiſſes ſpecially called and required, and 
hereto with me ſubſcribing. 


Saſine on the Diſpofition in Security. 


This form of the inſtrument of ſaſine will 
ſerve for the different heritable bonds, and the 
right in fecurity does in fact differ from it 
very immaterially. Thus you will narrate the 
perſonal obligation and the heritable right in 


ſecurity preciſely in the ſame way with the 


herirable bond; you then go on wth t e 
common form of the inſtrument, ſtating that the 
right in ſecurity containing the precept of fa- 
line after inſerted, was delivered by the attor- 
ney to the notary to be publiſhed ; that it was 


T3210 - 
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accordingly publiſhed ; and then the precepj 
is copied verbatim, with all its ſignings, into 
the inſtrument. You then proceed in theſe 
terms: AFTER READING and PUBLISHING 
„ of which BOND and DISPOSITION in $ECU« 
« RITY, and the precept of ſaſine therein con- 
« tained and above inſerted; the ſaid bailie, in 
« virtue of his office thereby committed to 
„ him, GAVE and DELIVERED to the ſaid B., 
« HERITABLE STATE and SASINE, real, actuah 
% and corporal poſſeſſion, of ALL and wort 


„ the ſaid lands and others, contained in the 


c diſpoſitive clauſe of the ſaid deed, all lying, 
e bounded, and deſcribed as aforeſaid ; any 
« THAT in real ſecurity and for payment to him 


&« of the foreſaid principal ſum of L. , inte- 
« reſt due thereon, and liquidate penalties and 


« termly failures, if incurred, all contained in 
« and in terms of the ſaid bond and diſpoſition 
« in ſecurity; AND THAT by delivery to the 
« ſaid attorney, for and in name of the ſaid B. 
« of earth and ſtone of the ground of the {aid 
« lands and others, and all other ſymbols uſual 
« and requiſite, conform to the ſaid bond and 
« diſpoſition in ſecurity, and precept of ſaſine 
« therein contained, and above inſerted, in all 
« points; BUT ALWAYS with and under the 
© CONDITIONS, PROVISIONS, and DECLARA® 


cd _MH EI 


4 
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i 10 Ns ſpecially expreſſed and contained in the 
e precept of {afine above inſerted ; WHEREUP=- 
* ON, and upon all and ſundry the premiſles,” 
&c. in common form. 


2. CONVEYANCE OF THE HERITABLE BOND, 


Having explained, in the deeds of the pre- 
ceding ection, the conſtitution of the heri- 
table ſecurity, I am now to point out in what 
manner this ſpecies of right is transferred to 
a purchaſer, or conveyed in ſecurity of a debt 
contracted by the creditor in the original bond. 

In the conveyance of landed property, the 
records to a certain degree afford ſecurity to a 
purchaſer ; he ſees in the records the infeft- 
ment of the ſeller; he knows that no infeft- 
ment from that ſeller can exclude the ſaſine 
which he has received ; and, with ſome trifling 
exceptions he has every aſſurance of ſafety, 
But in the conveyance of the heritable ſecuri- 
ty nothing of all this 1s the caſe ; for with an 
heritable ſecurity ſtanding on record, and 
without the ſhadow of a deed to be found 
there which can diveſt the creditor, the whole 
debt may have been paid off, and the ſecurity 
in that way completely extinguiſhed. 

This is a conſequence ariling from the 
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nature of our modern heritable ſecurity; for 
as it is nothing more than a mere acceſſary to 
the perſona} obligation, whatever extinguiſhes 
that obligation, neceſſarily puts an end to the 
ſecurity. An infeftment in ſecurity of a debt 
which no longer exiſts, is inconceivable ; it is 
a ſhadow without a ſubſtance. The conſe- 
quence of this is, to open up the heritable ſe- 
curity to every objection ariſing from the pri- 
vate tranſactions of the original debtor and 
creditor, by which the debt may have been 
diminiſhed. Hence the purchaſer of a debt 
- Heritably ſecured is in a much worſe ſituation 
than when he takes an original heritable right 
from his debtor ; for there the records will 
point out to him moſt of the dangers that can 
arife ; whereas, in the purchaſe of the herita- 
ble debt, the purchaſer has no ſecurity from 


the records, Even in the concurrence of the 


debtor, the creditor has not a complete ſecu- 
rity, unleſs a corroborative ſecurity and in- 
fefrment flowing from the proprietor be ob- 
tained, for his ſimple concurrence would not 
be ſufficient, Thus, if we ſuppoſe that the 
debt has been in part paid off by the intro- 
miſſions of the creditor, or by the payments 
of the debtor, the concurrence of the debtor 
could not again raiſe up that heritable debt. 
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or intitle it to compete with onerous credi- 
tors. Hence it will be obvious, how much 
muſt depend on the ſituation and character of 
the debtor and creditor with whom a tranſ- 
action of this kind is entered into. 

The farm of the diſpoſition by which the 
heritable bond is conveyed, is very much that 
of the diſpoſition of land; and I ſhall firſt 
take the caſe where the ſeller has completed 
his title, and then mark the diſtinctions where 
he has only a perſonal right. 


Diſpoſition and Aſſignation of an Heritable Bond 
completed by Infeftment. 


| I B., CONSIDERING that A. by his heritas 


ble bond, dated , for the cauſes therein 
ſpecified, BOUND and OBLIGED himſelf, his 
heirs, executors and ſucceflors, to repay to me; 
my heirs or aſſignees, the ſum of L. 4000 
Sterling, and that at the term of Martinmas 
then next, wir n L. 800 Sterling of liquidate 
penalty in caſe of failure, and the due and 
legal annualrent of the ſaid principal ſum, 
from the date thereof to the ſaid term of pay- 
ment, and yearly, termly, and proportions 
ally thereafter during the not- payment there- 
of, and that at two terms in the year, Whit- 

YO II, | E Ee 
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ſunday und Martinmas, by equal portions, 


beginning the firſt term's payment of the ſaid 3 
annualrent on the term of Martinmas then P 
next, for what ſhould be due from the date of t 
thereof to that term; and the next term's pay. Ml **. 
ment of the ſaid annualrent at the term of othe 
Whitſunday „for the half year imme- © 
diately preceding that term, and ſo forth, at the 
the ſaid two terms of Martinmas and Whit- 22 
ſunday, yearly thereafter, by equal portions, 35 
during the not- payment of the ſaid principal leltn 
ſum, with L. 20 Sterling of liquidate penalty there 
for each term's failure in payment of the ſaid joreſ 
annualrent at the terms above mentioned ; AND 3 
for my further ſecurity and more certain pay- aids, 
ment of the foreſaid ſums of money, the ſaid of, 
A, thereby BoUND and oBLIGED himſelf, his table 
heirs and ſucceſſors, upon his own expence, ry of 
duly and lawfully to infeft and ſeiſe me and I bol 
my foreſaids, heritably, but under redemp- other 
tion, in manner therein mentioned, Nor ere 
ONLY in ALL and WHOLE an annualrent of table 
L. 200 Sterling, or ſuch annualrent, leſs or nec 
more, as ſhall correſpond by law for the time laid a 
to the foreſaid principal ſum of L. 4000 Ster- others 
ling, to be uplifted and taken at the terms 4 co 
foreſaid, during the not redemption, FORTH * 


of ALL and WHOLE the lands and others here- 3 
| made 


* 
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in after deſcribed, ox roxrRH of any part 
or portion thereof, and of the firſt and readieſt 
of the rents and profits of the ſame; BUT AL- 


$0 in ALL and wHOLE the ſaid lands and 


others themſelves, in FURTHER SECURITY 


to me and my foreſaids of the payment of 


the ſums of money, principal, annualrent, and 
liquidate expences, and termly failures above 
mentioned; AND THAT by two ſeveral in- 
feftments and manners of holding, the one 
thereof to be holden of the ſaid A. and his 
foreſaids, and the other of the ſaid infeft- 
ments to be holden from him and his fore- 
ſaids, of his immediate lawful ſuperiors there- 


of, in manner mentioned in the ſaid heri- 


table bond, as the ſame, containing procurato- 
ry of reſignation, precept of ſaſine, clauſe of 
abſolute warrandice, clauſe of reverſion, with 
other uſual and neceſſary clauſes, in itſelf 
more fully bears; 1N VIRTUE of which heri- 
table bond and precept of ſaſine therein con- 
tained, I was duly infeft and ſeiſed in the 
laid annualrent, and alſo in the ſaid lands and 
others foreſaid themſelves, in ſecurity as ſaid 
is, conform to an inſtrument of ſafine in my 
favour, dated „and regiſtered '-+ , 
AND FURTHER, CONSIDERING that C. has 
made payment to me of the ſaid principal 
Le 2 
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ſum, with the intereſt . from 
to this. date, extending in whole to THE $Uy 
or E. Sterling, whereof I acknowledge 
the. receipt, renouncing all exceptions in the 
contrary; THEREFORE I have 801 D and 
 DISPONED, as I hereby SELL, ALIEN ATE, and 
DISPONE, to and in fayour of the ſaid C., his 
heirs and aſſignees, heritably, but redeemable 
always, and under reverſion, in manner ſpe- 
cified in the ſaid heritable bond, NOT ONLY 
ALL and WHOLE the foreſaid annualrent of 
L. 200 Sterling, or ſuch an annualrent, lek 
or niore, as ſhall by law corrcſpond to the 
foreſkid principal ſum of IL. 4000 Sterling, tq 
be uplifted and taken at the terins before ſpe- 
cified by equal portions, beginning the up: 
lifting thereof at the term of next 
for the annualrent then due from the pre- 
ceding, and fo forth termly and proportion- 
ally thereafter during the not-redemption 
thereof, FORTH of ALL and WHOLE (de- 
ſcribe the lands at full length), or forth of any 
part or portion thereof, and of the firſt and 
readieſt of the rents and profits of the ſame: 
BUT, Also ALL and wHoLE the ſaid lands 
and others themſelves, in FURTHER SECQU: 
RITY to the ſaid C, and his foreſaids, of the 
payment of the ſums ot money, principal, an- 
nualrent, liquidate penalty, and termly fat 
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lures above mentioned, if incurred, together 
with all right, title, and intereſt which I 
have, or can pretend thereto in time coming, 
IN WHICH ANNUALRENT, and LaNDs and 
others above conveyed in SECURITY as ſaid 
is, I BIND and OBLIGE me, my heirs and 


ſucceſſors, to infett and ſeiſe the ſaid C., and 


his foreſaids, upon their own expences; and 
that by two ſeveral infeftments and manners 
of holding, THE ONE thereof, as well with re- 


ſpect to the infeftment of annualrent as to that 


of property in ſecurity, TO BE HOL DEN of me 
and my foreſaids in free blench, for payment 
of a penny Scots money, on the grounds of the 


| faid lands, at the term of Whitſunday yearly, 


if aſked only, AND the other of the ſaid in- 
feftments TO BE HOLDEN from me and my 
toreſaids, of our immediate lawful ſuperiors 
of the ſaid lands in manner following, viz. 
Tae infeftment of annualrent, in free blench, 
for payment of a penny Scots at the term of 
Whitſunday yearly, if aſked only, and the in- 
feftment of property in ſecurity, by the ſame 
tenure, and as freely in all reſpects, as I 
or my foreſaids hold or might hold the 
lame ourſelves; AND THAT either by RE- 
SIGNATION OF CONFIRMATION, OF BOTH), 


the one without prejudice to the other; 
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and to grant procuratories of reſignation, and 


all other writings that may be neceſſary for that 
purpoſe: Ax D FURTHER, I hereby MAKE and 
CONSTITUTE the ſaid C. and his foreſaids my 
ceſſioners and aſſignees IN and To the foreſaid 
principal ſum of L. 4000 Sterling, annualrent 
thereof from and ſince the and during 
the not redemption, together with the liquidate 
penalty and termly failures above expreſſed, 
incurred or to be incurred, all contained in 
and due by the heritable bond above narrated, 
AND IN and To the ſaid HERITABLE BOND, 
and INSTRUMENT of sAsINE following there- 
on in my favour, with the whole clauſes 
and effect thereof, and all that has followed 
or is competent to follow thereon, sURROGA“ 
TING and SUBSTITUTING the ſaid C. and his 
foreſaids in my full right and place of the 
premiſſes; WITH POWER to him or them to 
purſue for the whole ſums of money above aſ- 
ſigned, and on payment to grant diſcharges, 
renunciations, or conveyances thereof, either 
in whole or in part, and generally to do eve. 
ry other thing in relation to the premiſſes that 
I could have done before granting hereof: 
wH1cH diſpoſition and aſſignation above writ- 
ten, annualrent and right in ſecurity, and in- 
feftments to follow hereupon, I BIND and 


any 
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OBLIGE me, my heirs and ſucceſſors, to war- 
rant to the ſaid C. and his foreſaids from my 


own proper facts and deeds done or to be 


done in prejudice; hereof. And I have here- 
with delivered up to the faid C. the ſaid bond 
and diſpoſition in ſecurity, with the inſtru- 


ment of ſafine followeg thereon, (mention 


any other writs delivered), all to be Kept and 
uſed by him and his foreſaids as their own 
proper writs and evidents in time coming; 


anD I conſent to the REGISTRATION hereof 
in the books of Council and Seſſion, or other 


judges books competent, therein to remain 
for preſervation, and that all neceſſary execu- 
tion may follow on a decree to be interponed 
hereto 12 common form ; and for that purpoſe 
I CONSTITUTE | - MY PRO= 
CURATORS, &c. AND FURTHER, I hereby 
DESIRE and REQUIRE you 

Jointly and ſeverally, my 
bailies in that part, to the effect after mention- 
ed hereby ſpecially conſtituted, THAT on fight 
hereof ye paſs to the grounds of the ſaid 
lands reſpectively and ſucceſſively after others, 


AND THERE GIVE and DELIVER to the ſaid C. 


or to his foreſaids, heritable ſtare and ſaſine, 
real, actual, and corporal poſſeſſion, not only 
of all and whole the foreſaid annualrent of 
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L. 200 . or ſuch an annualrent, leſs or 


more, as ſhall correſpond by law for the time MI ** 
to the ſaid principal ſum of L. 4000 Sterling, IM * 
to be uplifted and taken at two terms; Martin- 7 
mas and Whitſunday, by equal portions, as be. dir 
fore ſpecified, Fox TH of aLL and wor the MI 
lands and others before deſcribed, or FORTH of ; 
any part or portion of the ſame; BUT ALSO of . 
101 


ALL and WHOLE the lands and others them- 
ſelves, with the pertinents, in REAL SECURITY 
to the {aid C. of the before-mentioned ſum of 
L. 4006 Sterling, annualrents thereof, liqui- 
date penalty, and termly failures if incurred; 
AND THAT by delivery to the ſaid C. or to his 
foreſaids, of to his or their attorney or attor- 
nies, in his or their names, bearers hereof, of 
earth and ſtone, of and upon the grounds of 
the ſaid ſeveral lands, and a penny money for 
the ſaid annualrent, and all other ſynibols 
uſual and neceſſary, To BE HOLDEN in man- 
ner before mentioned, And which infeft- 
ment of annualrent, and infeftment of proper- 
ty in fecurity, are hereby declared to be con- 
fiſtent with cach other, and to be uſed jointly 
or ſeparately by the faid C. and his foreſaids in 


their. option, -BUT REDEEM ABLE always and | 5 
0 

under reverſion, in terms of the claufe of re- 5 5 
= . . 83 F 77 

verſion contained in the ſaid heritable bond; ws 

| ou t 
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AND THIS in no wiſe ye leave undone; WHICH 
to po I commit to you, -jointly and ſeverally, 
my full power, by this my precept of ſafine 
directed to you for that 2 IN WIT NEsSs 
WER EOF, &c. 
This deed ſometimes contains, in addition 
to the above clauſes, a procuratory of reſigna- 
tion. But as the ſecurity reſts on the original 
feudal title, a ſaſine on the precept diveſts the 
creditor, and conveys the right fully to the 
diſponee ; and therefore a procuratory of re- 
ſignation does not appear to be neceſſary; 
and ſhould the diſponee incline to hold of the 
debtor, he may do ſo by obtaining a confir- 
mation of his ſaſine on this conveyance. 
Where the original creditor has not been 
infeft, a ſimple aſſignation will tranſmit the 
right; and in virtue of that aſſignation, the 
alfignee may take infeftment on the original 
bond. The deed will be in this form. 


07 e tion and Aſſignation of an Hcritable Biol 
not completed by Inſeftment. 


I B. CONSIDERING, &c. (You narrate the 
bond, and the receipt of the price. Then follows a 
dipoitive clauſe, as in the preceding example, 
Jon then go on to the afſi gnalion, which is in theſe 

Yor. 1 mn 
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1 


terms): Ax D FURTHER, I hereby MAKE and 
CONSTITUTE the ſaid C. and his foreſaids my 
CESSIONERS and ASSIGNEES IN and TO the 
foreſaid principal ſum of L. 4000 Sterling, an- 
nualrent thereof from and fince , and 
during the not redemption, together with the 
liquidate penalty and termly failures above 
expreſſed, incurred, or ro be incurred, all 
contained in and due by the heritable bond 
above narrated; AND IN and To the ſaid he- 


ritable bond itſelf, procuratory of reſignation, 


precept of ſaſine, and whole other clauſes and 
obligations therein contained, SURROGATING 
and $UBSTITUTING the ſaid C. and his fore. 
ſaids, in my full right and place of the pre- 
miſſes during the not redemption, redeemadi: 
always, the ſaid annualrent and lands them- 
ſelves, in terms of the clauſe of reverſion con- 
tained in the ſaid heritable bond, WITH pow- 
FR to the ſaid C., or to his aforeſaids, to pro: 
cure themſelves infeft and Yeiſed in the tore- 
ſaid annualrent, and lands and others in ſecu— 
curity as aforeſaid, in virtue of the procuratory 
of reſignation or precept of ſaſine contained 
in the ſaid bond, both yet unexecuted, and ot 
this aſſignation thereto; AND ALSO with poW- 
er to him or them to receive or purſue for 
payment of the ſaid ſums hereby aſſigned, and 
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to grant diſcharges, renunciations, or convey- 
ances thereof, and generally to do every thing 
in the premiſſes which I could have done my- 
ſelf before granting hereof. (This will be Fol- 


lowed by clauſes of warrandice, of delivery of 


deeds, and of regiſtration, ſuch as you have in the 
preceding example ; and theſe, with the teftin g 
danſe, complete the deed ). 

In virtue of this aſſignation, C. complete 
his right, in the ſame way that B. might hive 
done by infeftment on the original heritable 
bond, which ſecures the debt over the eſtate. 


Diſpoſition of Part of the Heritable Bama. 


Where again it happens that the ſum in the 
bond is to be paid up by more than one perſon 
for behoof of the debtor, the creditor will con- 
vey the debt to thoſe by whom it is paid ac- 
cording to the advance made by each, Thus 
[ ſhall ſuppoſe the money to have been advan- 
ced by two perfons equally : the conveyance 
will be in this form. 785 

The heritable bond will be narrated as in the 
preceding examples of the diſpoſition; the deed 
will then proceed in theſe terms: © AND FUR- 


* THER, CONSIDERING That C. has made 
F#-23 | 
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payment to me of the ſum of L. 2000 Ster-. 
ling, whereof I acknowledge the receipt, M « | 
renouncing all exceptions in the contrary, «. 
THEREFORE I have $OLD and DISPONED, 4 f; 
as I hereby sFLL, ALIENATE, and pis- i 
PONE, to and in favour of the ſaid C., his M *« ; 
heirs and aſſignees, heritably, but redeem- Ml «© ] 
able always, and under reverſion, in man- 


ner ſpecified in the ſaid heritable bond, wor if f 


ONLY ALL AND WHOLE an annualrent of MW r 


L. 100 Sterling, being one half of the fore- 
ſaid annualrent of L. 200 Sterling, or ſuck 
an annualrent, leſs or more, as {hall by law 
for the time correſpond to L. 2000 of the 
ſaid principal ſum of L 4ooo Sterling, to 
be uplifred and taken at the terms before 
ſpecified by equal portions, beginning the 
firſt uplifting thereof at the term of 

next, for the annualrent due from the date 
hereof, all former annualrents having been 
paid up to me by the ſaid A., and ſo forth 
termly and continually thereafter during 
the not- redemption thereof, forth of all and 
whole, &c. or forth of any part, &c. BUT 
ALSO ALL AND WHOLE the ſaid lands and 
others themſelves, in FURTHER SECURITY 
to the ſaid C. and his foreſaids, of the pay- © C. 
ment of the ſum of L. 2000 Sterling, part of © of 


bs 
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the ſaid principal ſum of L. 4000, and of 
the liquidate penalty and termly failures 
correſponding to theſe reſtricted ſums, if 
incurred, together with all right, title, and 


intereſt which I have or can pretend thereto 
in time coming; in which annualrent, and 


lands and others in ſecurity as ſaid is, I 
bind and oblige me, my heirs and ſucceſ- 
ſors, to infeft and ſeiſe, &c. (in common 


form). © AND FURTHER, I hereby MAKE and 


66 
te 
6 


(6 


14 


00 


66 


« 


ee 


60 


CONSTITUTE the ſaid C. and his foreſaids 
my ceſſioners and aſſignees IN ; and To the 
ſum of L. 2000, part of the foreſaid prin- 
cipal fam of L. 4000 Sterling, with annual- 
rent from the date hereof during the not- 
redemption, (all former intereſts having 
been paid up by the ſaid A.), together with 
the liquidate penalty and termly failures, in 
proportion to the thares of the ſaid principal 
ſum and annualrent hereby conveyed ; anD 
in and to the ſaid heritable bond, and in- 
ſlrument of ſaſine following thereon in my 
favour, to the extent foreſaid, with the 
whole effect thereof, and all that has fol- 
lowed, or is competent to follow thereon, 
SURROGATING and SUBSTITUTING the ſaid 
C. and his foreſaids in my right and place 
of the premiſſes, to tae extent of the ſums 
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thereby conveyed, WITH POWER to him or 


6c 


ce 


them to purſue, &c.; wHICH DISPOSITION 


and AS8S$IGNATION above written, - annual. 


e rent and right in ſecurity, and infeftment 


* 


* 


it 


* 


(4 
ce 


£c 


to follow hereupon, I BIND and OBLIGE me, 
my heirs and ſucceſſors, to wAkRANT to 


the ſaid C. and his forcſaids, from my own 
proper facts and deeds, done or to be done 


in prejudice hereof ; EXCEPTING . ALWAYS 


from this warrandice, ſo far as it can be 
held to interfere with the preſent deed, a 
diſpoſition of the other half of the ſaid bond 
granted by me in favour of D.; AND I have 
herewith delivered up to the ſaid C. the ſaid 
bond and diſpoſition, &c. (In the precept of 


a ine warrant will be given for delivering) & to 


cc 
cc 
cc 
ct 
ct 
cc 
cc 
0 
40 
cc 


cc 


Sterling, 


* the ſaid C. or to his foreſaids, heritable ſtate 
and ſaſine, with actual, real, and corporal 
poſſeſſion, NOT ONLY of ALL, and WHOLE 
the foreſaid annualrent of L. 100 Sterling, 
being part of the ſaid annualrent of L. 200 
or ſuch an annualrent, leſs or more, 
as ſhall by law for the time correſpond to 
the ſum of L. 2000 Sterling, being part of 
the ſaid principal ſum of L. 4000 Sterling, to 
Le uplifted and taken, &c. FORTH, &c.; BUT 
ALSO of AIL and WHOLE the ſaid lands and 
others themſelves, with the pertinents, in 


the 
into 
ed 11 
tollo! 
deed 
the n 
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xr MW © REAL SECURITY to the ſaid C. of the be- 
x Ml © fore mentioned ſum of L. 2000 Sterling, 
]. being part of the foreſaid principal ſum of 
nt I. 4000 Sterling, annualrents, liquidate pe- 
c, „ nalty, and rermly failures, correſponding 
to Ml © to the ſaid reſtricted ſums, if incurred; AND 
n Ml © THAT by delivery, &c. (in common form). 


'C Theſe are caſes where the creditor conveys 
be Wl the debt, on receiving his payment. But 
a che heritable bond may itſelf be converted 
nd into a freſh fund of credit; it may be convey- 
ve ed in ſecurity of a new contraction; and the 
id following examples will ſhow the nature of the 
of deed which upon ſuch an occaſion is given to 
to che new creditor, 


Bond, and Diſpoſition of an Heritable Bond, where 


a Part correſponding to the new Loan is con- 
ve yed. 


I B. 6RANT me inſtantly to have BORROW= 
ID and received from C. the ſum of L. 2000 
STERLING, renouncing all exceptions to the 
contrary, WHICH SUM of L. 2000 Sterling I 
BIND and OBLIGE me, My heirs, executors, 
and ſucceſſors whomſoever, to CONTENT and 
REPAY to the ſaid. C., his heirs or ailignees, 
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and that at and. againſt the term of Whitſun. 


day next, . 11H L. 400 Sterling of liquidate for 
penalty in caſe of failure, Ax p the due and 7 
ordinary annualrent of the ſaid principal ſum, or 
from the date hereof to the ſaid term of pay. ren 
ment, and yearly and termly thereafter during so 
the not- payment: AND for the ſaid C. “s for abo 
ther ſecurity and ,more ſure payment of the par 
ſaid ſums of money, and in corroboration of FUR 
the bond above written, and without preju- fore 
dice thereto in any ſhape, I have DIS PO NHD, Ster 


and, by theſe preſents, SELL, ALIENATE, and date 
DISPONE, to and in favour of the ſaid C., his ther 
heirs and aſſignees whomſoever, heritably, but M inte 
redeemable always, and under reverſion, in MI date 
terms of the clauſe of redemption contained in ¶ not 
the heritable bond after mentioned, NOT 0N- term 
LY ALL and WHOLE an annualrent of L. 100 of f. 
Sterling, or fuch other annualrent, leſs or war 
more, as ſhall correſpond by law for the time 
to the principal ſum of L. 2000 Sterling, to be 
uplifted and taken at two terms in the year, 
Martinmas and Whitſunday, and beginning 
the firſt term's payment at Martinmas next, 
for the intereſt which will be then due from 
the date hereof, and the ſecond term's pay- 
ment at Whitſunday thereafter, for the half 
year preceding, and ſo forth termly thereafter, 
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by equal portions, during the not redemption, 
forth of all and whole, (Here deſcribe the lands 
as in the original bond), OR FORTH of any part 
or portion thereof firſt and readieſt of the 
rents and profits of the ſaid ſubjects, Bur AL- 
50 ALL and WHOLE the ſaid lands and others 
above mentioned themſelves, with the whole 
parts and pertinents thereto belonging, IN 
FURTHER SECURITY to the ſaid C. and his 
foreſaids of the 1aid principal ſum of L. 2000 
Sterling itſelf, with L. 400, Sterling of liqui- 
date penalty in caſe of failure in payment 
thereof, AND ALSO in ſecurity of the lawful 
intereſt of the ſaid principal ſum from the 
date hereof, and in time coming during the 
not redemption, with a fifth part more of each 
term's annualrent of liquidate expences in caſe 
of failure in the punctual payment thereof; 
WHICH ANNUALRENT of L. 100 Sterhng 
hereby diſponed is part of a larger annualrent 
of L. 200 upliftable forth of the foreſaid lands, 
in terms of an heritable bond for L. 4000 Ster- 
ling, dated „granted by A. to me, my 
heirs and aſſignees, and in virtue of the in- 
feftment following thereon, dated , and 
regiſtered in the particular regiſter of ſafines 
at , the - dayat thereafter; 


ET REDEEMABLE always the ſaid annualrent 
Vor. II, Gg 
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1 100 Sterling above diſponed, in terms of 


the clauſe of redemption contained in che ori. 
ginal bond and infeftment in my favour above 
fpecified; IN WHICH ANNUALREXNT of L. 100 
Sterling, and lands and others diſponed in ſe. 
curity as aforeſaid, I the ſaid B. B. N and oz. 
LIGE and my foreſaids duly and validly 


to INFEFT and sFISE the ſaid C. and his 


foreſaids upon our own expence, AND THAT 
by double infeftments and two manners of 
holding, as follows, viz. the foreſaid an- 
nualrent to be holden either of me the 
ſaid B, my heirs and ſucceſſors, or from 
us of our immediate lawful ſuperiors of the 
faid lands, both in free blench, for payment of 
a penny Scots money on the grounds of the 
faid lands, at the term of Whitſunday yearly, 
3n name of blench farm, if aſked only ; and 
the {aid lands and others themſelves, diſponed 
in ſecurity, as ſaid is, to be holden either of 
me and my foreſaids, in free blench, for the 
yearly payment of a penny S: ots money on 
the ground thereof, at the - term of Whitſun- 
day, if aſked only, or from us of our imme- 

diate lawful ſuperiors thereof, in the ſame 


manner, and as freely in all reſpects, as I hold, 


or may hold the fame myſelf: AND for that 


purpoſe, to grant procuratories of relignation, | 


* 
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precepts of "PIO and all other writs neceſſa- 


ry: AND FURTHER, | hereby MAKE, oN - 


$STITUTE, and ORDAIN the ſaid C., and his, 
foreſaids, to be my lawful. ceſſioners and aſ- 
ſignees ix and To L. 2000 Sterling of the 
firſt and readieſt of the original principal ſum 
of L. 4000 Sterling, contained in the above= 
mentioned heritable bond by the ſaid A. to 
me and my forefaids, with L. 400 Sterling, 
being a proportional part of L. 800 Sterling of 
liquidate penalty, ſtipulated by the ſaid heri- 
table bond, in caſe of failure in payment 
thereof; AND IN and To the lawful iutereſt of 
the ſaid principal ſum of L. 2000 Sterling from 
the date hereof, and in time coming during 
the not-redemption of the ſaid princ pal ſum, 
WITH a fifth part more of cach term's annual- 
rent alſo ſtipulated, in caſe of failure in pay- 
ment thereof: As ALSO IN and ro the fores 
laid heritable bond itſelt, by the laid A. to 
me and my foreſaids, with the initrument of 
line following thercon in my tavour; TOGE= 
THER WITH an obligation by M, dated. 1 
whereby he became bound to pay the incereſt 
ot the ſaid principal ſum, contained in tue 
ad heritable bond by the ſaid A. ta me aad 
my foreſaids, under the penalty of à fifth part 


for each term's failure; TOGETHER with the 
8 2 
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whole clauſes, tenor, and contents of theſe ſv. 


veral deeds, with all that has followed or is 


competent to follow thereupon ;- BUT that on- 
ly to the extent of the principal ſum of 
L. 2000 Sterling, and correſponding annual. 
rents and penalties herein before aſſigned, and 
no further: In so FAR hereby TURNING 
and TRANSPERRING the whole right of the 


premiſſes from me and my foreſaids, To and 


IN FAVOUR*<of- the ſaid C., and his fore ſaids, 
whom I hereby SURROGATE and SUBSTITUTE 
in my full right and place thereof; wir H FULL 
POWER to them to intromit with and uplift, 


and if neceſſary to call, charge, and purſue | 


for the ſums of money above aſſigned; and 
to grant diſcharges, conveyances, or renun- 
ciations thereof, as they may think fit, which 
fhall be as ſufficient to the receivers as if they 
had been granted by me; AND in general to 
do every thing in regard to the premiſſes 
which I might have done before granting 
hereof; WHICH DISPOSITION and ASSIGNA- 
TION above written, WITH the INFEFTMENT 
to follow thereupon, I the ſaid B. BIND and 
OBLIGE me, my heirs, executors, and ſucceſ⸗ 
fors whatſoever, to WAR RAN T to the ſaid C. 
and his foreſaids, from my own proper facts 
and deeds done, or to be done in prejudice 


her 
folle 
and 
DEL 
tent 
uſe 

ten, 


me, 


aſſig 
that 
any 
that 
be u 
fore 
men 
Ster 
date 
fore 
be 1 
and 
ſaids 
mak 


rity, 


for t 
by a 
lions 
dilig 
coun 


Heritable Bonds, &. 247 


hereof : Bur theſe preſents are granted with the 
following PROVISIONS and DECLARATIONS; 
and it is accordingly hereby expreſsly PRovI- 
DED and DECLARED, that it ſhall be 'compe- 
tent to the ſaid C. and his foreſaids, to make 
uſe of my perſonal bond herein before writ- 
ten, or of the ſaid heritable bond by A. to 


| me, and the obligation by M. herein before 


aligned, either together or ſeparately, and 


that no diligence done upon the one, ſhall in 
any ſhape hurt or prejudge the other; but 


that both ſhall ſubſiſt and continue, and may 
be uſed at the pleaſure of the ſaid C. and his 


foreſaids, to the effect of their recovering pay- 


ment of the foreſaid principal ſum of L. 2000 


Sterling, and intereſt thereof, with the liqui- 


date penalty and termly failures herein be- 
fore ſtipulated, or ſuch parts thereof as ſhall 
be incurred: As ALso, it is hereby PROVIDED 
and DECLARED, that the ſaid C., and his fore- 
ſaids, in any uſe they may think proper to 
make of the above written aſſignation in ſecu- 


rity, or of the heritable bond, and obligation 


for the regular payment of the intereſt there- 


by aſſigned, ſhall no wiſe be liable for omiſ- 


hons, inſolvency of debtors, or for not doing 
diligence, but ſhall only be obliged to hold 
count, and give allowance for their actual in- 
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85 . as he ſame ſhall be. inſtruQed ; in 


terms of law; UNDER which CQNDITIONS 
| theſe preſents are granted and accepted of; and 
no otherwiſe: AND I have herewith PRLIV EI. 
xD up to the ſaid C. the heritable. bond by A, 
to me and my foreſaids, with my infeftment 
thereon, and the obligation by M. for the re- 
gular payment of the intereſt, all herein be- 
fore recited 5 Bur as I ſtill have right to a 
moiety of the ſums contained in theſe ſecuri- 
ties, therefore the ſaid C. ſhall be obliged, as 


by acceptation hereof, he BINDs and OBLI- 


GEs himfelf and his foreſaids, to make the 
above mentioned- three deeds forthcoming to 
me and my foreſaids, whenever we ſhall re- 
quire the ſame, upon our receipt and obligation 
to re-deliver them within a reaſonable time, 
and under a ſuitable penalty; AN D 1 coN- 
SENT to the REGISTRATION hereof in the 
books of Council and Seſſion, or others com- 
petent for preſervation, and if necetlary, that 
letters of horning on {ix days charge, and alk 
other neceſſary execution, may toliow on a de- 
cree to be interponed hereto in common form. 


And I cONSTIT GTE 
a my procurators, for that 


1 &c. AND to the END that the ſaid 
C. and his foreſaids may be infeft and ſeiſed 


in 
anc 
reſſ 
my 
law 
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bail 
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fight 
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in the ſaid annualrent, and in the faid lands 
and others themſelves, in ſecurity, as ſaid is, 
reſpectively, To be HOLDEN either of me and 
my foreſaids, or. from us of our immediate 
Jwfu! ſuperiors thereof, by confirmation, T 


the ſaid B. hereby DESIRE and REQUIRE you, 


jointly and ſeverally, my 
bailies in that part, to the effect after mention- 
ed, hereby ſpecially conſtituted, THAT upon 
fight hereof ye paſs to the lands and others 
above deſcribed, and there Give and DF LI- 
in to the ſaid C., or his foreſaids, heritable 


| ſlate and ſaſine, actual, real, and corporal poſ- 


ſeſſion, NOT ONLY of the foreſaid annualrent 
. 100 Sterling, being the annualrent pre- 
ently correſponding, or ſuch other annual- 
rent, lefs or more, as ſhall correſpond by law 
for the time to the {aid principal ſuin of L.2000 
Sterling yearly, to be uplifted and taken at the 
ms and by the proportions aforeſaid, du- 
ring the not-redemption, FORTH of ALL and 
WHOLE the lands and others above deſcribed, 
with the parts and pertinents thereof, or FORTH 
of any part or portion thereof, readieſt rents 
and profits of the ſame, BUT A180 of the 
fad lands and others themſelves, for their 
RTHER SECURITY, in manner above men- 
toned, AND THAT by delivering to the ſaid 
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O. or | his foreſaids, or to their certain attor. 
ney or attornies, in his or their names, bearery 
hereof, of earth and ſtone of the ground of 


the ſaid lands, a penny money for the ſaid an. 


nualrent, and all other ſymbols uſual and ne. 
ceſſary; BUT REDEEMABLE always and under 
reverſion, agreeably to the clauſe of reverſion 
contained in the foreſaid heritable bond by the 
ſaid A. to me; AND. this in no wile ye leave 
undone: Waricn to do I cout to you, and 
each of you, jointly and ſeverally, my faid 
bailies, my full power, by this my precept of 
ſaſine, directed to you for that effect, ly 
WITNESS WHEREOF, &c. 


f By this derd the aſſignee will be entitled to 
draw from the ſecurity conveyed to him; a ſum 
equal to his debt againſt the cedent: But the 
remaining part of the original, debt will be 
a fund of credit to the cedent, which, without 
the ſmalleſt interference with the former con- 
K btn he may transfer to whom he pleaſes, 
Ibis form of the ſecurity is unqueſtionably 

ihe moſt favourable for the cedent; but it may 
be neceſſary, in place of conveying a part of 
the original debt, to convey the whole in ſe- 
curity of the new contraction: the changes 
proper to be made on the conveyance will ap 
pear in the following form. 


Con 
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(onveyance of an Heritable Debt, in Security of a 
new Loan, extending 40 8 um leſs than that in 
ihe Bond tonveyed. 


IB. GRANT me inſtantly to have BORROW= 
£D, (Here the perſonal obligation for L. 2000 Ster- 
ling will be inſerted) ; AND for the ſaid Ces 
FURTHER SECURITY and more ſure payment 
of the ſaid ſums of money, and in CORROBO= 
RATION of the bond above written, and with- 
out prejudice thereto in any ſhape, I have DIs- 
?ONED, and, by theſe preſents, SFLU, ALIE= 
NaTE and DI SPONE, To. and IN FAVOUR of 
the ſaid C., his heirs and aſſignees whomſo- 
ever, heritably, but redeemable always, and 
under reverſion, in terms: of the clauſe of re- 
demption contained in the heritable bond af- 
ter mentioned, NOT ONLY ALL and WHOLE 
an annualrent of L. 200 Sterling, or ſuch other 
annualrent, leſs or more, as ſhall correſpond 
by law for the time to the principal ſum of 
L 4000 Sterling, to be uplifted and taken at 
two terms in the year, Martinmas and Wnit- 
ſunday, and beginning the firſt term's pay- 
ment at Martinmas next, for the intereſt which 
ſhall be then due, and the ſecond term's pay- 
nent at Whitſunday thereafter for the half 
ear preceding, and ſo forth termly thereatter 
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by equal portions during the not-redemption, 
forth of all and whole (here deſcribe the land: 
in the original bond), OR FORTH of any part or 
portion thereof, firſt and readieſt of the rent 
and profits of the ſaid ſubjects, BUT 4180 
ALL and WHOLE, the ſaid lands and others 
themſelves, with the whole parts and perti- 
Nents thereto belonging, in further ſecurity to 
the ſaid C. and his foreſaids. of the ſaid princi- 
pal ſum of L. 4000 Sterling itſelf, L. 800 Ster 
ling of liquidate penalty in caſe of failure in 
payment thereof, AND in ſecurity of the lav. 
ful intereſt due on the ſaid principal ſam, and 
in time coming during the not-redemption 
thereof, with a fifth part more of each term“ 
annualrent of liquidate expences in caſe of 
failure; WHICH ANNUALRENT hereby diſpo. 
ned is upliftable by me and my heirs and af 
ſignees out of the lands and others foreſaid, in 
terms of, and in virtue of an heritable bond, 


inter 
dated „granted by A. to me and my "He 
er 
foreſaids, and in virtue of the infeftment fo. 
omi. 
lowing thereon, dated „ and regiſtered 664 
; BUT REDEEMABLE always the {aid "—_ 
annualrent of L. 200 Sterling above diſponed Þ 
is N ? 5 | , there 
in terms of the clauſe of redemption contall* es 
0 - . : - . IE 
ed in the original bond and infeftment in m WH 


favour above ſpecified : IN WHICH ANNUAL 
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xENT of L. 200 Sterling, AND LANDs and 
others, diſponed in sECUkITY as aforeſaid, 
I the ſaid B. BIND and 0B:.1GE me and my 
foreſaids, for the purpoſe of ſecuring the ſaid 
C. and his forcſaids in payment of the ſums 
due by my perſonal obligation above written, 
duly and validly to IN FFH and s EIS E the ſaid 
C. and his above written, upon our own pro- 
per expence, AND THAT by double infeft- 
ments, (the fiyle goes on as in the preceding ex- 
ample till you come to the afſignation): AND FUR- 
THER, I hereby Make, CONSTITUTE, and 
ORDAIN the ſaid C. and his foreſaids to be my 
lawful ceſſioners and aſſignees, in and to the 
foreſaid principal ſum of L. 4000 Sterling, con- 
tained in the above-mentioned heritable bond 
by the ſaid A. to me and my foreſaids, with 
L. 800 Sterling of liquidate penalty ſtipulated 
by the ſaid heritable bond, in caſe of failure 
in payment thereof, AND in and to the lawful 
intereſt of the ſaid principal ſum of L. 4000 
Sterling from the term of , and in time 
coming during the not-redemption, with a 
fifth part more of each term's annualrent alſo 
ſtipulated, in caſe of failure in the payment 
thereof, AT LEAST as much of the firit and 
readieſt of the ſaid fums, principal, annual- 


rents, and penalties, as will completely ſatisfy 
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and pay the foreſaid principal ſum of L. 2000 


Sterling, with intereſt thereof from the date 
hereof, liquidate penalty of L. 400 Sterling, 
and termly failures, if incurred, all due by me 
to the ſaid C., under the perſonal obligation 
above written; AND to that EXTENT I alſo 
TRANSFER and MAKE OVER to the ſaid C. and 
His foreſaids the foreſaid heritable bond, with 
the infeftment following thereon in my fi- 
vour, with the whole clauſes, tenor, and con- 
tents of theſe deeds, and all action and execu- 
tion competent to follow thereupon ; s8URRo- 
'GATING and $U8STITUTING the ſaid C. and 
his foreſaids in my full right and place of the 
premiſſes, with full power to them to receive, 
and, if neceſſary, to charge and purſue for the 
ſums of money above aſſigned, and to grant 
| diſcharges and other conveyances thereof, and 
generally to do every other thing which may 
| be requiſite and neceſſary for his ſecurity or 
payment of the ſums of money, principal, in- 
tereſt, penalty, and termly failures, contained 
in the per ſonal obligation above written; 
WHICH DisPosI TION and AssIS NATION, 
with the 1NFEFTMENT to follow hereon, | 
the ſaid B. BIND and OBLIGE me, my hears 


and ſucceſſors whatſoever, to WARRANT to 


the ſaid C. and his foreſaids, from my c 


pro! 
pre) 
cont 
rand 
prio 
to ft 
me 
BUT 
DER 
tion 
ſions 
follo 
DEC 
fore! 
who 
that 
here 
wy 
heirs 
to tl 
or o 
infef 
mon 
ſhall 
alſo 
ſums 
veya 
tions 


elrs 


WR 
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proper facts and deeds, done or to be done in 


prejudice hereof, (IF there has been any form er 


conveyance, it will be here excepted from the war- 
randice in this manner, EXCEPTING only a 
prior diſpoſition of the ſaid heritable ſecurity, 
to the extent of L. 1000 Sterling, granted by 
me in favour of =: 306 Uabh.. > ). 
Bur theſe preſents are granted WẽI TH and ur- 
DER the conditions, proviſions, and declara- 
tions following, viz. (in addition to the provi- 
ſions in the preceding form you will add what 
follows). AND . FURTHER PROVIDING and 
DECLARING, that as ſoon as the ſaid C. or his 
foreſaids ſhall have received payment of the 
whole ſums, principal, intereſt, and expences, 


that may be due by my bond and obligation 
herein before written, they ſhall be obliged at. 


my expence to reconvey to me, and 'to my 


heirs, executors, or ſucceſſors whatſoever, or 


to thoſe having right from me, by aſſignation 
or otherwiſe, the foreſaid heritable bond and 
infeftment hereby conveyed, with the ſums of 
money therein contained, in ſo far as the ſame 
ſhall not have been received by them, and ſhall 
alſo hold juſt count and reckoning far what 
ſums they may have received under the con- 
veyance herein contained, under which condi- 
tions theſe preſents are granted and accepted 
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of, and not otherwiſe. (be deed then goes au tra 
in common form, making the annualrent, t» c. corre- int 


fond with the preceding part of the deed). on 
I ſhall give but one inſtance more of a deed the 
of this kind. S. Me 1 
$2 069) i cut 
Bond, 2 2 ination 1 Tranſlation in Securit, TE] 
| exe 
1 B. GRANT me, ON the day of un 
1 the date hereof, to have been ern 
juſtly indebted to C. in the ſum of I. 1000 WM ow 
Sterling, renouncing hereby all exceptions 9 
whatever to the contrary; WHICH $UM of cipa 
L. 1000 Sterling I BIND and OBLIGE mylelt 5 
and my heirs, as well male, tailzie, conqueſt, fig 
and proviſion, as of line, and my executors WM «.: 1 
and ſucceſſors whatſoever, (renouncing the ſum 
benefit of diſcuſſing my ſaid heirs in their or- the 
der or priority), to CONTENT and REPAY t co. 


the ſaid C., his heirs, executors, and aſlignees, prin 
and that againſt the term of next to that 
come, wiTH L. 200 Sterling of liquidate pe. of Er 
nalty in caſe of failure, and the due and ordi- in th. 
nary annualrent of the ſaid principal ſum from his la 
the ſaid do the foreſaid term of pay - of hir 
ment, and yearly, termly, and proportionally fülin 
thereafter during the not payment thereof: ſab; 
AND FURTHER, CONSIDERING that by con- our ſe 


ON 


re. 


his lands and eſtate of 
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tract of marriage, bearing date , entered 
into betwixt me the ſaid B., with conſent of A. 
on the one part, and M. on the other part, 
the ſaid A., in contemplation of that marriage, 
zou ND and OBLIGED himſelf, his heirs, exe- 
cutors, and ſucceſſors whomſoever, To CON- 
TENT and pay to me the ſaid B., my heirs, 
executors, and aſſignees, all and whole the 
ſum of L. 4000 Sterling, and that at the firſt 
term of Whitſunday or Martinmas after his 


own death, with L. 800 Sterling of penalty in 


caſe of failure, and annualrent of the ſaid prin- 
cipal ſum from and after the ſaid term of pay- 
ment till the ſame ſhould be paid, as from the 
ſaid contract itſelf more fully appears; and the 
ſaid A. having died on the , the foreſaid 
ſum of L. 4000 Sterling became due to me at 
the term of Whitſunday that year, and from 
which term intereſt began to run on the ſaid 
principal ſum: AND FURTHER, CONSIDERING 
that the ſaid A., by DisPOSITION and DEED 
of ENTAIL, bearing date ., and recorded 
in the regiſter of tailzies the , diſponed 
to and in favour 
of himſelf and the heirs of his body, whom 
failing, to me the ſaid B., and to certain other 
ſubſtitutes, but with ſtrict prohibitions againſt 
our ſelling or diſpoſing of the eſtate; or con- 


n 
„ 


— 
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tractiag any debt thereon, and with and un- heir 
der the uſual irritant and reſolutive clauſes: pre 
AND the ſaid A. baving died without heirs of Ml av; 
his own body, I was ſerved heir of tailzie and WM awa 


proviſion to him, and completed the entail, by part 
expeding a charter and infeftment in my ta- Wl rent 
vour thereon, so THAT although the ſeveral N of u 
proprietors contained in the diſpoſition and the 
deed of entail above mentioned, and the whole IM ed te 
heirs ſucceeding thereto, may, be liable for the there 
ſums contained in the contract of marriage poſa 
above recited, and for the other debts of the been 
faid A. the tailzier, yet theſe eſtates cannot I ho 
now be affected with or evicted for the debts WM ſums 
or deeds of any ſucceeding proprietor : AND MW THE 
FURTHER, CONSIDERING. that as I had never I bond 
1 received payment out of the ſeparate unentailed with 
= eſtate of the ſaid deceaſed A. of any part of the WW tion 


ſaid ſum of L. 4000 Sterling, for which I was more 

a creditor prior to the opening of the ſucceſſion ¶ do, b 

= to the entailed eſtate; I therefore aſſigned over MW: 
the ſame to D., by aſſignation, dated his h. 
and D. having, on the thereafter, taken WM wio! 


. decree before the Court of Seſſion againſt me Whterlir 
and the other heirs of tailzie and proviſion of the 
ſaid A., did again reconvey the ſaid debt, and 
whole bygone intereſt, with the vouchers and 


documents thereof, in favour of me and my 


the fu; 
to be 
due by 
Vor 


ERP, F — — 
* % * 2 
+ a s 
1 
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keirs; executors, and aſſignees whatſoever, a- 


greeably to a tranſlation thereof, dated 3 


avp I have ſince, at various times, conveyed 
away the above-mentioned debt, or certain 
parts and portions thereof; in favour of diffe- 
rent perſons; and in fecurity of various ſums 
of money; BUT theſe having been moſtly paid; 
the debt and documents were again reconveys 
ed to and veſted in me, and a conſiderable part 
thereof ſtill remains ſo veſted, and at my diſ- 
poſal; AND Now CONSIDERING that it has 


been agreed betwixt the ſaid C. and me, that 


| ſhould aſſign to him as much of the foreſaid 
ſums as may be equal to the ſum I owe him, 
THEREFORE, in cotroboration of the perſonal 
bond by me to the ſaid C. before written, and 
without hurt or prejudice thereto, or deroga- 
tion therefrom, but in further ſecurity, and 
more ſure payment of the ſums thereby due, I 
do, by thefe prefents, Assi N, TRANSFER, and 
MAKE OVER; to and in favour of the ſaid C., 
bis heirs, executors, and aſſignees, ALL and 
WHOLE the forefaid principal ſum of L. 4000 
dterting, with the lawful intereſt thereof ſince 

laſt; and in time coming, together with 
the further ſum of L. 800 Sterling, ſtipalared 
to be paid in caſe of failure, all contained and 
due by the contract of marriage herein betore 

Vor, II. I 
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recited, and the obligation upon the ſaid de. cha 
ceaſed A. therein contained, AT LEAST, a; gen 
much of the firſt and readieſt of the ſaid ſum; ¶ be 
principal, annvualrents, and penalties, as will MW WH. 
completely ſatisfy and pay the foreſaid prin. W BIN 
cipal ſum of L. 1000 Sterling, with annual. bo v 
rents thereof fince tbke day of fon 


and the liquidate, penalty of L. 200 Sterling, if Ml byr 
incurred, all due by me to the ſaid C. in man. a pri 
ner before mentioned, Ax D to that EXT ENV, Ster! 

theſe 


I alſo T RANSPER and MAKE OVER to the ſaid 
C. and his foreſaids, the foreſaid contract of 
marriage, with the obligations thereby incum- 
bent on the ſaid deceaſed A., with the decree 
obtained againſt myſelf as his heir of tailzie 
and proviſion, and the whole other deeds and 
conveyances particularly or generally before 
recited, by which the ſaid original debt of 
L. 4000 Sterling, or any part thereof, may 
now ſtand veſted in my perſon, with the whole 
heads, clauſes, tenor, and contents of theſe 
writings, and all action or execution competent 
to follow thereupon, sURROGATING and -$UB- 
STITUTING the ſaid C. and his foreſaids in my 
full right and place of the premiſſes, with 
power to them to uplift and receive, and if 
neceſſary to charge and purſue for the ſums 
of money above aſſigned, and to grant dit 
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charges aud other conveyances thereof, and 
generally to do every other thing which may 
be neceſſary for their ſecurity or payment; 
WHICH assO NATION and TRANSLATION I 
ziND and oBLIGE myſelf, and my foreſaids, 
to wa k R ANT to the ſaid C., and his foreſaids; 
from all facts and deeds done, or to be done 
by me, in prejudice hereof, EXCEPTING only 
a prior aſſignation to the extent of L. 1000 
Sterling, granted by me in favour of O.: Bur 
theſe preſents are granted with and under the 
CONDITIONS, PROVISIONS, and pDECLARA“ 
Tons following, viz. FIRST, with this DECL A- 
RATION, That in any uſe which the ſaid C., 


or his foreſaids, may think proper to make of 


the foreſaid aſſignation and tranſlation, or of 
the vouchers of debt thereby aſſigned, they 
ſhall no wiſe be liable for omiſſions, inſolven- 
cy, or for not doing diligence, but for their 
actual intromiſſions only, as the ſame ſhall be 


inſtructed /cripto vel juramento ; ; SECOND, with 


this PRO vISLIONand DECLARATION, Thatitſhall 
be competent to the ſaid C., and his foreſaids, 
to ſue out all diligence againſt me, and my heirs 


and repreſentatives, - upon the bond herein he- 


tore written, or againſt the heirs of tailzie and 
proviſion of the ſaid deceaſed A., in virtue of 


4 


11 7 


his obligation, contained in the contract of 
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marriage, before, recited, and hereby aſſigned, 
and theſe either together or ſeparately; and 
any diligence done upon the one ſecurity fhal 
no wiſe hurt or prejudge the other, but. both 
ſhall ſubſiſt and continue, and may be uſed at 
the pleaſure of the ſaid C., or his foreſaids, 
to the effect of recovering once and ſingle pay. 
ment of the ſums truly due to them ; Train, 
WITH this. CONDITION and. PROVISION, that 
as ſoon as the ſaid C., or his foreſaids, ſhall 
have received payment of the whole  ſumy 
principal, intereſt, and expences, that may be 
due by my bond and obligation herein before 
written, they ſhall he obliged, at my expence 
to reconvey to me, and to my heirs, execus 


tors, or ſucceſſors whatſoever, or to thoſe has 


ving aſſignation or right from me, the fore. 
ſaid contract of marriage, and other deeds and 
conveyances hereby aſſigned, with the ſum 
of money therein contained, ſo far as the 


fame have not been received by chem, and 


{hall alſo hold juſt count and reckoning for 
what ſums they may have received in virtue 
of this aſſignment from the heirs of tailzie and 
proviſion of the ſaid A.; UNDER WHICH 
CONDITIONS. theſe preſents are granted and 
accepted of, and no otherwiſe: AND I BIND 


ang opLIGE myſelf, and my foreſaids, t 


make the contract of marriage, with my aſ- 
fignation to D., the decree at D. 's inſtance 
againſt me, and the tranſlation of the ſame, 
with the whole other rights and conveyances 
of the debt thereby aſſigned, whether general- 
ly or particularly. before- recited, or ſufficient 
extracts thereof, forthcoming. to the ſaid C. 


and his foreſaids, whenever they ſhall have oc- 


caſion for the ſame: AND I cONSENT to the 
REGISTRATION hereof in the books of Coun- 
eil and Seſſion, or other judges books compe- 


tent, therein to remain for preſervation, and 


that letters of horning on ſix days charge, and 
all other execution neceſſary, may follow on 
à decree to be interponed hereto in common 
erm; l for that purpoſe CONSTITUTE + 


MY PROCURATORS, &. 
Iy WITNESS WHEREOF, & c. 


| 1. am now „ te ow, by what deeds theſe ſ- ; 
curities are wrought off or diſcharged. N 


3 Extinction __—_ Diſcharge of ie Heritable Bond, 


Os of the objects of the modern heritable 
ſecurity, is to give the creditor acceſs to the 
eſtate, that he may draw his payment. from 
the rents: and under, this title of poſſeſſion, 
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he may draw not merely what will be ſuf. 


cient to pay the-intereft of his debt, but every 


fraction of the rent, until the whole debt, 
prineipal and intereſt, be paid offi: It is not 
therefore to be preſumed that this ſecurity 
would give the means of recovering the debt, 
without holding every fraction ſo recovered 
to be an extind ion of the debt. The heritable 
ſecurity may therefore ite duch nn 
be completely wrought off. 14 4321040 

In another view; the e e 25 
L formerly obſerved; is a mere acceſſary right; 
depending on the exiſtence of the perſonal 
obligation; therefore, whatever extinguiſſes 
that obligation puts an end to the ſecurity, 
This right then may be extinguiſhed by acts 
af intromiſſion; it may alſo be extinguiſhed 
by a ſimple diſcharge; of courſe, the pul- 
chaſer of an eſtate is ſafe when he ſees even 


2 diſcharge of an heritable. debt by the per- 


fon ſtanding in right of that debt; but the 


regular form of extinguiſhing theſe ſecurities, 
is by a diſcharge and renunciation, which 
goes on record in the regiſter of ſaſines, and 
ſo meets the infeftment by which the burden 


has becu conſtituted. 
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N orm 1 of be Deed.” 


I C. enn bend nar: that A., 5 his Kath 
table bond, dated 
y in ſpecified, BOUND and OBLIGED himſelf, his 
, heirs, executors, and ſucceſſors, to repay to B., 
d his heirs or aſſignees, the ſum of L. 4000 Ster- 
e Wl ling, and that at the term of Martinmas , 


n Wh with L. 800 Sterling of liquidate penalty in 


caſe of failure, and the due and legal annua 
rents of the ſaid principal ſum, from the date 
tz thereof to the ſaid term of payment, and year- 
al y, termly, and proportionally thereafter du- 
ning the not- payment thereof; and that at two 
Fo terms in the year, Whitſunday and Martin- 


0% Wl mas, by equal portions, beginning the firſt 


ed WF term's payment thereof at the term of Martin- 
mas then next, for what ſhould be due from 
the date thereof to that term, and the next 
term's payment of the ſaid annualrent at the 
term of Whitſunday for the half year 
immediately preceding that term, and ſo forth, 
at the ſaid two terms of Martinmas and Whit- 
lunday yearly thereafter, by equal portions, 
during the not- payment of the ſaid principal 
ſum, with L. 20 of liquidate penalty for each 
term's failure in payment of the ſaid annual- 
rent at the terms above mentioned: And for 


, for the cauſes there- 
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the ſaid B. his further ſecurity, and more cer. che. 
tain payment of the foreſaid ſums of money, and 

the ſaid A. thereby became bound, upon his Ml id 
oven proper charges, to infeft and ſeiſe the Ml (aid 
ſaid B. heritably, but under redemption, in his 
manner therein mentioned, NOT ONLY in Ar Ane 
and WHOLE an annualrent of L. 200 Sterling, M his « 


or ſuch an annualrent, leſs or more, as ſhall MM for : 


correſpond by law for the time to the foreſaid 
principal ſum of L. 4000 Sterling, to be up- 
lifted and taken at the terms foreſaid, during 
the not - redemption, FORTH of ALL and 
WHOLE (Here the lands will be deſeribed), or 
forth of any part or portion thereof, and of 
the firſt and readieſt of the rents and profits of 
the Tame ; BUT ALSO in ALL and WHOLE the 
ſaid lands and others themſelves, in FURTHER 

SECURITY to the ſaid B. and his forefaids, of 
the payment of the ſums of 'monty, principal, 
annualrent, and liquidate expences, and term- 
ly failures above mentioned, AND THAT by 
two ſeveral infeftments and manners of hold- 
ing, a me vel de me, as the ſaid heritable bond, 
containing procuratory of refignation, precept 
of ſafine, clauſe of abſolute warrandice, clauſe 
of reverſion, with other uſual and neceſlary 
_ claufes, in itſelf more fully bears; IN VIRTUE 
of which heritable bond, and precept of ſaſine 


Heritable Bonds, eye. 


therein contained, the ſaid B. was duly infeft 
and ſeiſed in the faid annualrent, and in the 
ſaid lands and others themſelves in ſecurity, as 
ſaid is, conform to an inſtrument of ſaſine in 
his favour, dated „and recorded : 
And further, conſidering that the ſaid B., by 
his diſpoſition and aſſignation of date 3 
for the cauſes therein ſpecified, SOLD and Dis- 
PONED to me, my heirs and aſlignees, heri- 
tably, but redeemable always, and under re- 
verſion, in manner ſpecified in the ſaid bond, 
NOT ONLY ALL and WHOLE the foreſaid an- 
nualrent of L. 200 Sterling, upliftable in 
manner foreſaid, and that from the term of 

, and during the not-redemption, 
BUT ALSO the ſaid lands and others themſelves, 
in FURTHER SECURITY to me and my fore- 


penalty, and termly failures, if incurred, with 
all right, title, and intereſt, which he had, or 
could pretend thereto in time coming ; 'AND 
FURTHER, the ſaid B. thereby conſtituted me 
and my foreſaids, his ceſſioners and aſſignees IN 
and To the ſaid principal ſum of L. 4000 Ster- 
ling, annualrent thereof from and ſince 

and during the not- redemption, together with 


the liquidate penalty and termly failures above 
Vol. II. 1 
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ſaids, of the payment of the ſaid ſums of 
money, principal, annualrents, and liquidate 
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expreſſed, incurred or to be incurred; A 
IN and To the ſaid heritable bond itſelf, with 
all that had or might have followed thereon, 
as the ſaid diſpoſition and aflignation, of date 
foreſaid, containing procuratory of reſignation, 
precept of ſaline, and clauſe of warrandice 
from fact and deed, with other uſual clauſes, in 
itſelf more fully bears: 'TyarT in virtue of the 
precept of ſaſine therein contained, I was duly 
infeft in the ſaid annualrent and lands them. 
ſelves in ſecurity, as the ſaſine thereon, of date 
„and recorded , in itſelf more fully bears: 
AND Now SEEING, that the ſaid A. has made 
payment to me of the foreſaid principal ſum 
of L. 4000 Sterling, with the ſum of L. 
as the intereſt of the ſaid principal ſum from 
to this date, all former intereſt having 
been paid up, amounting, in whole, theſe 
Jums of principal and intereſt, to the ſum of 
L. Sterling, whereof I hereby acknon- 
ledge the receipt, renouncing all exceptions in 
the contrary; THEREFORE I have EXONERED 
and DISCHARGED, as I hereby NOT ONLI 
EXONER, ACQUIT, and ſ/impliciter DISCHARGE 
the ſaid A., his heirs, executors, and ſucceſlors, 
of -the ſaid principal ſum of L. 4000 Sterling 
and of the intereſt due thereon, with the ſun 
of L. 800 Sterling of liquidate penalty, and 
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the termly failures, all contained in, and due 
by the ſaid heritable bond, TOGETHER WITH 
the ſaid heritable bond itſelf, whole clauſes, 
tenor, and contents of the ſame, with all ac- 
tion, diligence, and execution competent, or 
that may be competent thereon for ever ; BUT 
so have RENOUNCED and OVERGIVEN, as 
| hereby RENOUNCE and OVERGIVE, toand in 
favour of the ſaid A., and his heirs and ſuc- 
ceſſors, not only the foreſaid annualrent of 
L. 200 Sterling, being the annualrent corre- 
ſponding to the ſaid principal ſum of L. 4006 
Sterling, upliftable at the terms, and by the 
proportions foreſaid, FORTH of the lands and 


others above written; BUT ALSO the ſaid 


WHOLE LANDS and others, with the perti- 
nents, lying and deſcribed as aforeſaid, them- 


ſelves, with the ſaid heritable bond, and in- 


ſtrument of ſaſine following thereon, in fa- 
vour of the ſaid B., and the diſpoſition and 
aſſignation granted by him to me in manner 
foreſaid, with the inſtrument of ſaſine follow- 
ing thereon in my favour; AND I WILL AND 
CRANT the foreſaid annualrent of L. 200 Ster- 
ling to have been duly and lawfully redeemed 
from me, my heirs and ſucceſſors; Axp I 
CONFESS and DECLARE the ſaid lands and 
others foreſaid, out of which the ſaid annui- 


K k 2 


3 9 

K r E 

— ; DDr 8 I ' 
. bd - 


3 * 6 
Ss. # Woo a0 _— oe EE A 3 S 7% +7 N ds I 25 
7 ͤ ͤ V as he oe GS. DE 3+ _* 2 =? 
3 — = bt — — =: 


— 


T4 
2 , 4 * e - , — — — — — —— — . 
4 2 My F =, % PF, * "21 "Tv p \ — 7 
2 FEE Ds - 6 , 2 * "++ 8 1 
LE ET I Wn ae ee: Pat cal. 
— — 0 — 2 — N 


+: +6} oct, 4 
= = 


EN” 
* 54: 

” — — . . r =» _—_ 
* þ DT N * Dubs — , IS Ern NN n 
2 — / „ 2 ue 1 == p 

2 ITT * — 2 


= 


* 


ah 
-- + NSD, » 


"=" 17” 
* * 4 
. 


—— ——. — — 
—— —— KK „ 


God AO. 


* 34 Ar 
7 $ - 
1; 4) 
3 
Vf . 
"= 4. is 
f l 
4 i 
ſu 4 N 
© oy 
8K 
8 
"L3G 
N 1 [i 
# 14 
oh + 7 
* 1 YA. 4 * 
1 
inn 
1 ll b 
1 
* 1 1 or 
j 
\ 
' 4 
Wt l 


260  Heritable Bonds, c. 


ty was demandable, to be looſed and diſbur. M th 
dened thereof, and of the infeftment above M to 
mentioned in all time coming: AND pu-. uſc 
THER, I have RENOUNCED and RELEASED, ple 
as I hereby RENOUNCE and for ever *. Tk 
LEASE, the foreſaid lands and others, with the MM anc 
pertinents thereof, all lying and deſcribed a MW tha 
aforeſaid, together with all right, title, and MI crec 
intereſt, which I, my predeceſſors and authors, the 
or heirs and ſucceſſors, had, have, or could rev: 
pretend thereto, or to any part or portion ctte: 
thereof,.in virtue of the original heritable bond, M proc 


and infeftment following thereon, in favour df 
the ſaid B., or of the diſpoſition and afligns- 
tion by B, to me, and of the infeftment fol- 1. 
lowing thereon, AND THAT To and 1N 74 relat 
VOUR of the ſaid A., his heirs and ſucceſſor conv 
in the ſaid lands, to be by them enjoyed andi com; 
poſſeſſed, free and diſburdened of the ſaid he. tics 
ritable ſecurities in all time coming, the ſame i unde 
being now and for ever EXTINGUISHED: curit 
WHICH DISCHARGE and . RENUNCIATIONY there: 
above written, I BIND and OBLIGE me, my {ary 

heirs and ſucceſſors, to WARRANT to the fad chaſe: 
A., and his foreſaids, at all hands, and again the ti 
all deadly as law will; and I have herewitlf the cc 
delivered up to the ſaid A. the foreſaid heri / cies of 
table bond and ſaſine following thereon, with proper 
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the diſpoſition and aſſignation by the ſaid B. 
to me, and ſaſine thereon in my favour, to be 
uſed and diſpoſed of by the faid A. at his 
pleaſure. AND I conseNT to the REGIS- 
TRATION hereof in the books of Council 


and Seſſion, or other judges books competent, 
that all neceſſary execution may paſs on a de- 


cree ta be interponed hereto; AND ALSO in 
the general and particular regiſter of ſaſines, 
reverſions, &c. for publication : Ap to that 
effect I conSTITUTE my 
procurators, &c. In wir NEss. whereof, c. 


I have given under the preſent head all that 


relates to the voluntary heritable ſecurity, its 
conveyance and diſcharge. The manner of 
completing a title to theſe voluntary ſecuri- 
ucs in the perſon of an heir, will be found 


under the title SERVICES, and the legal ſe- 


curity, and the tranſmiſſion and extinction 
thereof, as well as the various deeds neceſ- 
lary to the ſecurity and relief of the pure 
chaſer in a judicial ſale, will be found under 


the title REAL DI LIGENCEk. I now proceed to 


the conſideration of the LEASE, the other ſpe- 
cies of deed which impoſes a burden on landed 
property, 
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m. OF LEASES. 


Leaſes have been handed down from the 
times of ancient Rome to the preſent day, and 
have been received into the practice of the dif. 
ferent nations of Europe. The leaſe, as a deed 
giving a right of poſleſſing and cultivating 
ground for an annual penſion or rent, payable 
to. him in whom the real property remains, 
has been known under different names, It was 
termed præcaria, præſtaria, libellus *, as being 
granted on a petition preſented by the tenant 
to the proprietor, or as a deed of loan, not a 
transference; and theſe rights came (as it was 
natural to conceive they ſhould) to be con- 
founded with the beneficiary rights of thoſe 
days, which were alſo temporary rights of 
land, given for ſervices to be performed in the 
field, or in the hall of the granter. 

The old leaſes, of which examples are given 
by Muratori, are generally in the form of chai- 


* Muratorii Antiquitates Italica medii ævi, difſertatio 36tt 
Formulz veteres, Marculhi, lib. 2. c. 5. notæ ad lib. p. 311. EG 
1565. 
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ters. They are granted for a lifetime, or 
for nineteen years, or they are granted for 
a certain ſpace, renewable at the expiry of 


the term, as from five years to five years, and 


ſometimes at a longer interval. There was al- 
ways a certain annual penſion payable by the 
tenant, the ſubject was not to be exhauſted, 
and theſe conditions were guarded by irritan- 
cies cr with penalties. We have even preſerved 
to us (by the ſame author) a decree which, in 
modern language, we ſhould call a decree of ir- 
ritancy, by which the right of the tenant was 
put an end to, on a proof that he had allowed 
the ſoi! to be deteriorated, contrary to the con- 
ditions of the leaſe under which he held his 
poſſeſſion. 

The reſemblance betwixt thoſe leaſes of the 
ninth and tenth centuries and thoſe of this coun- 
try at a remote period, runs very cloſe. The 
terms of endurance preciſely correſpond. The 
liferent leaſe, the leaſe for nineteen years, and 


from five years to five years, are all to be met 


with in our older practice. Even the form of 
the charter was familiar to us in leaſes; 3. 0 
wed Stair tells us, that the leaſe of old © was 


granted without any mutual obligement on 
the tackſman, like unto a charter.“ 


The introduction of the charter naturally 
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brought with ir-the inſtrament of se «1 th 
form to which, fortunately for our aaa 3 
cing, we have been at all times partial. But * 
this manner of ſecuring the leaſe not being j 5 
general, much injuſtice was often done to i l 
the tenant on the ſhifting of property from one 4 r 
hand to another; it was to remedy this evil z 
that the ſtatute 1449, c. 17. was enacted. The = 
act declares, That for the ſafety and favour 18 


„ of the poor people that labours the ground, 5 
4e that they, and all others that has taken or ak 6 
& ſhall take lands in time to come frae lords, r . 
e and has terms and years thereof, that ſup- I Cy 
« poſe the lords fell or annailzie that land of 25 
44 lands, the taker ſhall remain with their £ 
* tacks until the iſſue of their tacks, whole . 
hands thatever the lands come to, for ſick- 8 f 
<« like mail as they took them for.“ One elf. 5 
fect of this act was to put an end to the form 3 i 
of taking infeftment on the leaſe, (as we al 375 
informed by Mackenzie in his Obſervations on mY 
the ſtatutes). His words are, The reaſon they 3 
ce uſed ſaſine then (that is, prior to the act) being iſp 
« to make the tack real, and to defend againſt e 
„ ſingular ſucceſſors, this was no more . 3 
« after the act of parliament, which make 3 
« the tack a real right.” Another change 501 


which took place about this time, was the 
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dropping of the form of the charter, and the 


introduction of that of the mutual contract. 
Stair ſays, © That as by the old form, the te- 
« nant might at the end of any year, before 
66 Whitſanday, renounce ſuch a tack, and be 
« free, as being in his favour; therefore they 
are now ordinarily by way of contract, 
„ whereby the tackſman as well as the ſetter 
« js obliged to ſtand thereto.” | 
From this time then, our leaſe aſſumed its 
preſent appearance; 1t was no longer in the 
form of the charter, but became a mutual'con- 
tract; and it was from the influence of the 
ſtatute alone that it poſſeſſed its powers in all 
queſtions with purchaſers, | 
It is impoſſible to read the words of the da- 
tute without perceiving, that the only leaſe 
which was in the view of the legiſlature was 
a leaſe for the purpoſes of agriculture; and ac- 
cordingly this act is not underſtogd to cover 
the leaſes of ſubjects within burgh, though it 
has been extended to fiſhings, and ſuch other 
ſubjects as have been thought to fall under 
the view of the legiſlature. But with all this 
ſeeming attention to principle, this act has 
been ſo conſtrued, that provided a leaſe of 


land has a ſpecific rent, (no matter how diſc 
Vor. Il, L I 
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proportioned to the value of the ſubjeR), 3 
definite term of endurance, (no matter to what 
extent), and has been the ground of the te. 
nant's poſſeſſion, that leaſe, be the purpoſes of 
it what they may, is held to be ſecured to the 
tenant by this act of parliament ; at leaſt ſuch 
is the general opinion amongſt men of buſfineſ;, 
This is by no means the interpretation which 
might naturally have been expected to have 
been given to the act; and it is an interpreta- 
tion pregnant with ſuch conſequences to oui 
whole ſyſtem of conveyancing, and ſo dire 


ly undermining the plan of our records, that! 
truſt I {hall be forgiven, in this introductory 
view of the nature of the leaſe, for laying a few 
words on this point. 
It is impoſſible to be at all noi with 
the principles of our conveyancing without ad- 
miring their ſimplicity, and without perceiving 
the advantages which we derive fron: that fim: 
plicity. Through all the forms of heritabl: 
rights, property in land, aud even the burdens 
which affect it, (if the leaſe be not an excep: 
tion), are conſtituted by charter and ſaſine, 
The rules for the conſtitution and for the pre 


ference of theſe rights are thus few in number 
and in all caſes the ſame, It is to the ſaline 
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that we owe this, and to the ſame cauſe we 


owe our records. 1 ; 
But we ſhall beſt eſtimate our own foi 


by comparing it with that of England. There 


they have dropt the ſaſine, and deprived them- 


ſelves of the beneficial effects ariſing from its 
influence; the conſequence has been, to in- 
creaſe the means of conveying and burdening 
land in an infinite variety of ways. I pretend 
not to know the nature. of Engliſh deeds of 
conveyance, but I ſhould preſume that each 
deed is conſtituted by rules pectliar to itſelf; 
thar there muſt be rules of preference for each 
ſpecies of deed, as well as a general law of pre- 
ference where a competition ariſes betwixt one 
kind of deed and another; and judging thus 
theoretically, I ſhould conceive the intricacy of 
their conveyancing ro be greatly increaſed by 
this variety in the forms of their deeds, while 
ours has been kept comparatively ſimple by 
an adherence to that one rule, that no right to 
the property of land can be carried without 
ſaſine. 

Let admitting that the effect of this com- 
pariſon ariſes principally from an ignorant 
view of Englith deeds, or ſuppoſing the ap- 
parent inconveniency of their plan to be re- 


moved by the expedients of practice, it can be 
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no difficult matter to fay what the conſequet. 
ces would be to this country of giving full ac. 
ceſs to a new ſpecies of land conveyance. Thus 
were it poſſible to create a valid right to lands 
for a thouſand years which {hall be ſecured 
againſt che title of a purchaſer, is there not 
at once an end to that ſecurity which the re. 
cords are ſuppoſed to afford? Will not this 
new right be ſo deviſed as to prove a ſecurity 
for debt? the cover to a new ſpecies of en. 
tail? In ſhort, what is to prevent it from be. 
ing applied to all the purpoſes to which, in the 
practice of England, it has been applied. Mull 
not this tend to unhinge our preſent ſyſtem of 
conveyancing? And might it not require an- 
other century to aſcertain the nature of theſe 
new eſtates, to fix the form of their conſtitu- 
tion, and to regulate their preferences ? 
This may be deemed a chimerical view of 
the progreſs of the leaſe; let us therefore ſec 
what courſe it has run in England. And on 
this point Blackſtone tells us, that by the an- 
cient law of that country no leaſe for more 
than forty years was allowed, becauſe a longer 
poſleſſion, (eſpecially when given without any 
livery declaring the nature and duration of the 
eſtate), might tend to defeat the inheritance. 
This opinion wore out, the leaſes lengthened, 
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and in order to reduce them, fictitious actions 
received the countenance of their judges. But 
this remedy was allowed to go beyond its ob- 


ject, and thoſe actions ſtruck againſt all leaſes;  . 


and to ſuch a length was this carried, that the 


legiſlature was obliged. to interfere, and to 


preſerve the tenant from the effect of theſe 
actions. No ſooner was the leaſe thus protect- 
ed againſt the acts of the proprietor, than thoſe 
of a long period of endurance increaſed in 


number ; and we are told, that now they have 


been extenſively introduced, being found ex- 
tremely convenient for family- ſettlements, or 
mortgages. 

If ſuch then has been the progreſs of the 
leaſe in England, 1s it not a queſtion which 
requires to be well confidered, whether it be 
not running the ſame courſe with us? and if 
ſo, what effect is to be produced on our con- 
veyancing, when the leaſe ſhall in like man- 
ner be employed in tamily-ſettlements, and in 
ſecurities for debt? 

This is a queſtion involving many conſt- 
derations, but it is one into which I ſhall not 
at preſent enter more deeply, neither ſhall I 
trouble the reader with the import of thoſe de- 
ciſions which the Court have pronounced on 
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250 Of Leaſes, © 
this point. If there be any thing in thy 
doubts which I have ſtarted, I have ſaid e. 
nough to call the attention of the conveyancer 
to it; if there be not, I have already detained 
him too long. e 

In confidering leaſes, I mean to divide them 
into two branches, the one comprehending all 
that relates to the leaſe for the purpoſe of a- 
griculture; the other comprehending the vas 
rieties that occur in leaſes, 
1 ſhall give, ½, The form of the leaſe; 24, 

The ſubleaſe; 34, The aſſignation to the leaſe; 
4th, The renunciation ; and laftly, Removings, 
and the ſteps neceſlary * enforcing the leaſe. 
Under the laſt branch, I ſhall conſider, I/, The 
| Teaſe of a garden; 2d, Leaſes of ſubjeds 
within burgh; 3d, Of fiſhings; 4%, Of mills; 
5th, Of teinds; 6, Of coals; 7th, Of mine- 
rals; 8th, A building leaſe; ., Contracts 
for cutting woods; and laſtly, A rental. 


J. ar -LEASE FOR THE PURPOSE Of 


AGRICULTURE, 


The leaſe is a mutual contract, by which the 
uſe of land is given for a certain period at 4 


Under the firſt, | 
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ſtipulated rent. The proprietor of the ground 
is called the landlord or leaſer; the perſon re- 
ceiving the right, the tenant or leſſee. This con- 
tract may be either verbal, or it may be redu- 
ced into writing; where it is of the former kind; 
there is by law a ſet of obligations ariſing from 
the nature of the contract, by which the land- 
lord and tenant are bound to each other; where 
it is reduced into writing, that general law 
nay be changed and modified at the will of the 
parties: and although it be the written leaſe 
which is here to be treated of, it may not be 
improper to give ſlightly the heads of thoſe 
obligations Incumbent in the general caſe, on 
both parties, independently of all agreement, 
Thus, the landlord is bound to warrant the 
tenant's poſſeſſion of his farm. He is bound 
to put the houſes and offices neceſſary for the 
farm into ſufficient repair, on the entry of 
the tenant, and to pay the public burdens af- 
ſecting the ſubjects, with the exception of the 


ichoolmaſter's ſalary, which is paid equally 


Dy landlord and tenant, On the other hand, 
the tenant is bound to enter to the poſſeſſion 
of the farm at the commencement of tis leaſe, 
He is bound to ſtock the graſs-ground, and to 
Clivate the arable land. He is to uſe the 
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farm without running out the ſoil; and he 
muſt pay his rent at the ſtipulated terms of 


payment. With regard again to the degree 
of property in the ſoil which is given to the 
tenant, it is underſtood to be limited to the 
yearly fruits which ſpring from the ſurface: 
he is neither entitled to the woods or growing 
timber above ground, nor to the mines or mini. 
rals below, the uſe of which conſumes the ſub. 
jet. Such are the general rules for fixing the 
intereſts of parties in this contract; and where 
theſe intereſts run ſo cloſe, where they may be 
affected by ſo many circumſtances, and where 
they are productive of ſo many changes, we 
cannot wonder that the anxiety, both of land. 
lord and tenant, ſhould have loaded this deed 
with an infinite variety of conditions, 

The conditions to be found in the written 
leaſe are of two ſorts, differing very conſider- 
ably in their nature, the one claſs falling un- 
der the-province of the conveyancer, the other 
belonging excluſively to thoſe verſant in coun- 


try affairs, and poſſeſſed of a knowledge in 2. 
griculture. In the former, every thing is in- 


cluded that relates to the ſucceſſion of the leaſe, 
to the tenant's power over it, to the means of 
inſuring the damages that may ariſe to either 
party by a departure from the conditions of it 
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or to the regular relinquiſhment of the leaſe: 
In the latter, all that relates to the I 
ment and cultivation of the farm. 
This diſtinction naturally ſuggeſts the dun 
on which I am to treat this part of the ſubject; 


and points out the propriety of keeping ſepas 


rate the conditions relative to the management 


of the farm, from thoſe by which the intereſts 


of the parties in other reſpects are to be provid- 
ed for; and having explained: theſe, I ſhall have 
TREE $i! into view all the conſtituent parts of 
the leaſe, | 1 


5 122 


FoxM Or THE LEASE. © J.. 

It was very common, in place of entering into 

a formal leaſe, to interchange miſſives of leaſe, 
and where theſe were written and ſabſcribed 
by the reſpective parties, they Were binding 
on both: Even where they were in formal, poſ- 
ſchon following on them, has been held to 
create an obligation on the parties to execute 


formal and binding leaſes of the ſame tenor, 


But the ſtate of our ſtamp-laws is now; ſuch, 

that theſe miſſives muſt be given up; and the 

minute of leaſe approaches ſo nearly to the ſim- 

ple form of the leaſe, that there can be no 

occaſion to give examples of both. 1 therefore 
Vor. II. Mm 
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proceed to the form of the leaſe where there 
are no conditions relative to the management 
of the farm. 

The form of che leaſe 4 [ have already ob- 
ſerved) is that of a mutual contract. Its con- 
ſtiuent claufes confiſt of an annunciation of 
the parties, of the obligations on the landlord, 


of the obligations on the tenant, and of the 
mutual obligations. The obligations on the 


landlord conſiſt in general, ½, Of the clauſe 
of aſſedation, containing a deſcription of the 
lands with its exceptions, a deſcription of the 
tenants, and the term of endurance ; 24, Of 
the clauſe of warrandice. The obligations on 
the tenant are uſually, ½, An obligation to 
pay the rent, ſpecifying the nature of it, and 
the terms and proportions in which it is pays 


able ; 24, The obligations relative to the ma- 


nagement of the farm, and the preſervation of 


houſes and incloſures; and 34, An obligation 


to remove at the expiry of the leaſe. The 
mutual clauſes conſiſt of the obligation on the 
parties to fulfil their reſpective parts of the 
premitles, the clauſe of regiſtration, an and the 
teſting clauſe. I ſhall begin with the ſimpleſt 
form of this deed, and then mark the altera- 


tions that may occur on that part of the deed 


whi 
part 
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Ibich falls, more peculiarly, under the de- 
partment of the man of buſineſs. | hates: 


Leafe. : 

IT is CONTRACTED, AGREED, and ENDED, 
betwixt A. B. heritable proprietor of the ſub- 
jects after mentioned, ON the ONE PART, AND 
C. D. preſently tenant i- „oN THE 
OTHER PART, in manner after written; THAT 


IS To SAY, The faid A. B. has LET, and in 


conſideration of the tack-duty after mention- 
ed, hereby sETS, and in tack and aſſedation 
LETS, to the ſaid C. D. and his heirs, ALL 
and WHOLE the lands of (here the farm will 
be deſcribed, either by its boundaries or as 
it has been poſſeſſed), AND that for the ſpace 
of NINETEEN YEARS, from and after his en- 
try thereto, which is hereby declared to com- 
mence at the term of (here the term of 


entry will be expreſled as to the arable lands, 


the paſture, and the houſes; For inſtance, 
at the term of next as to the hou- 
es, graſs, and paſturage, and at the ſeparation 
from the ground of crop as to the arable 
land), and from thenceforward to be peace- 
ably poſſeſſed by the ſaid C. D. and his fore- 
laids, during the whole foreſaid ſpace ; WHICH 
Mm 2 
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TACEK the ſaid A. . BINDS and OBL1Grs 


himſelf, his heirs and ſucceſſors, to wag: 
RANT to the ſaid C. D. and his foreſaids, at al 
hands, and againſt all deadly, as law will; 
Fox WHICH CAUSEs, and on the oTHs 
PART, the ſaid C. D. BIN DS and oBL1GEs 


himſelf, and his heirs, executors, and ſucceſ. 


ſors whomſover, to make payment to the ſaid 
A. B. Eſq; and his foreſaids, of the su of 


L. Sterling yearly, in name of Tack: 
PVF Y, Payable at two terms in the year, 
and by equal por 


tions, eee the firſt term's payment at 
the term of „and the next terms 
payment at the term of thereafter, 
for the firſt year's rent, being crop and year 

„and fo. forth, yearly and termly there 


after, during the currency of this leaſe, with 


a fifth part more of each term's payment of 


Iiquidate penalty in caſe of failure, and the le- 


gal intereſt of each term's payment, from the 
time that the ſame ſhall fall due, during the 
not-payment thereof; AND FURTHER, the 
Aid C. D. BINDS and OBLTIGES him and his 
foreſaids, to remove, with their ſervants and 
ſtocking, from the poſſeſſion of the {ubjeds 
hereby let, at the expiration of this leaſe, and 
that without any previous warning or proce 


of 
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is of removing: AND LasTLY, both parties 
x rp and oBLIGE themſelves and their fore- 
all W ids, to implement their reſpective parts of 
11: the premiſſes to each other, under the PENAL- 
rx WM ny of L. Sterling, to be paid byithe 
15 Ml party failing, to the party obſerving, or wil- 
of. ling to obſerve the ſame, and that over and 
id above performance: Anp they CONSENT to 


of MW the REGISTRATION hereof in the books of 


K. MW Council and Seſſion, or other judges books 


ar, W competent, that letters of horning on ſix days 


or- Wl charge, and all other execution competent, 
at may follow on a decree to be interponed here- 
to in common form; and for that P 
they CONSTITUTE 
their 
PROCURATORS, 4 IN WITNESS WHERE- 
or, theſe preſents, conſiſting of this and the 
preceding pages, written by L. M. 
on paper duly ſtamped in terms of law, 
ARE (with a duplicate hereof) suBSSRIBED by 
both parties, as follows, viz. By the ſaid A. 
B., AT the day of 
years, in preſence of and witneſ- 
ſs; AND by the ſaid C. D., AT the 
. , and year foreſaid, in 
preſence of and witneſſes; the 
place and date of ſubſcription of the ſaid (ON 
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D., and the names and defignations of the 
witneſſes thereto, being inſerted by 
one of the ſaid witneſſes. 


278 


This is the ſimpleſt form of the leaſe; and 
I ſhall, in proſecution of my plan, proceed to 
mark, 1. The alterations on the buſineſs- pan 
of the leaſe, that 1s to ſay, thoſe alterations 


which have been deviſed for ſecuring the in- 


tereſts of the parties, and which are indepen- 
dent of the agricultural parts of the leaſe ; and 
2: The alterations intended to ſecure a better 
plan of management in the cultivation of the 
farm; for theſe two diviſions comprehend al 
the changes that take place on the leaſe given 
for the purpoſes of agriculture. 


ALTERATIONS ON THE FoRM or THE 
LEASE. 


In pointing out the alterations which com- 
monly take place on this deed, I have, with a 
view to ſave the collection from being incum- 
bered with a variety of forms of the leaſe, 
brought into one point the different. regula- 
tions that are to be met with in this deed, that 
from them may be ſelected ſuch conditions as 
are fitted for each particular caſe, 
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The granter of the leaſe is Wein * 
ſcribed as in the preceding example, . herita- 
« ble proprietor,” and, for the ſecurity of the 
tenant, ſuch he ought to be. But leaſes may 
be granted by commiſſioners and factors, or 
by tutors and curators. The leaſe 95 a com- 
miſſioner will run thus. 


By a Commiſſioner or Factor. 


LY ENDED, betwixt J. A., Eſq; writer to the 
ignet, as commiſſioner and manager for B. 
H. of M., Eſq; heritable proprietor of the ſub- 


granted by the ſaid B. H., Eſq; of date 
, and recorded in the books of Seſſion 
(office ), the day of „ o the 
ONE PART, and C. D., tenant in : 
ON THE OTHER PART, in manner underwrit- 
ten: THAT IS To SAY, The ſaid J. A., in vir- 
tue of the powers veſted in him by the ſaid 
commiſſion, has SET, and hereby sETS, &c. 
2 clauſe of warrandice is thus expreſſed : 
* WHICH Tack the ſaid J. A., as empowered 
in manner foreſaid, BI NDS and oBLIGES 


IT is CONTRACTED, AGREED, and FINAL= 


jets after mentioned, under a commiſſion 
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ce the ſaid B. H., Eſq; and his heirs and ſue 
“ ceſſors, to WARRANT to the ſaid C. D., and 


« his Torefaids,” at all bands; * ieee al 
has. deadly.” F 01107) ; expre 
Ihe obligation to pay iche rent is beet, w“ fir 
BOY proprietorin theſe terms: For WHICH“ to 
„O cgAusSs, and on the other part, the ſaid C.). 1 by 
&/zrxnDs and oBLIGES himſelf, his heirs, exe. ed 
c cutors, and ſucceſſors, to PAY to the ſaid leaſe 
B. H., and his heirs or aſſignees, or to hi ent 
or their factor or caſhier, for his or thei hare 
« behoof, the s8UM of L. "7 Ge: as 
And the mutual obligation in the end of the d | 
leaſe is thus exprefled © © Laſtly, The ſaid J. A, rhole 
« 'as' commiſſioner foreſaid, binds and obi. Ie © 
ges the faid B. H., and his foreſaids, an. Bet 
« the faid C. D. binds and obliges himſelf ani tbe 
ec his foreſaids, to implement and perform I the: 
« their reſpective parts of the premiſſes to ea. A. 
« other, under the penalty of L. Ster. 5 
« ling, to be paid by the party failing to the, ald 
« party performing, or willing to perform hu. 1 785 
« part, and that over and above perform * 
„ ance; AND BOTH PARTIES CONSENT WIN 2 
the REGISTRATION hereof,” &c. 1 
do the 

the pu! 

Vol 


HS a Tutor. 1 10 i 


Where the ks is granted has _ it is chats 
expreſſed : “ IT is CONTRACTED, AGREED, and 
« finally ENDED betwixt A. B. and C. D., tus 
tors Nominated to E. F. by G. F. his father, 


« by deed of nomination, of date Vun record - 


«ed „ ON the ONE PART, &c. The 
leaſe will expreſs the nature of the tutor's ap- 
pointment to the office, whether he be a tutor- 
nominate, or a tutor- dative; and it will alſo 
expreſs in what manner the power of the tutors 
is to be exerciſed, where that is lodged in the 
whole of the tutors, or of a majority, or where 
the conſent of a ine quo non is required, thus: 
* Betwixt A. B. and C. D., being a quorum of 
* the tutors named to E. F. by G. F. his fas 
* ther, by deed of nomination, &c. or betwixt 
* A. B. and C. D., being a quorum of the tu- 
tors named to E. F. by G. F. his father, "the 
* laid A. B. being declared to be one of the 
* quorum, and ſine quo non, by a deed of no- 
* mination, dated _ „ &c. The leaſe 
vill ſet the lands in the common terms, and 


the clauſe of warrandice will bind, not the tu- 


tors, but the pupil. The rent will be payable 
to the tutors, or their factor, for behoof of 


the pupil. Bat it will be obſerved, that the 
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endurance.of the leaſe cannot exceed the pe. 
riod of the office of tutory, unleſs the tutors 
be veſted with ſpecial powers to grant,leaſs 
of a longer endurance; and it ſhould”'be at 
tended tb, that unleſs” the tutor nominat 
means to accept of the office of curator, the 
leaſe ſhould expire with the n of his tu- 
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„Wbers ahe: leaſe is 3 5 A ; Jeaſ 
* conſent of his curator, the curator give 
his conſent in common form, and no other 
alteration takes place on the deed, than merely 
to expreſs, that rhe granter binds himſelf with 
the conſent of his curator. The rent ſhould 
be made payable, as in the former ' caſe, to the 
curator for behoof of the minor. The endu- 
rance of the leaſe is, in this caſe, alſo ſaid to de 
tA on the duration of the office of curatory, 


& \ er 


. Gon deration on which the Leaſe i is grant 


a 3 this part af the Fe is expreſe 


as in the example which has been given, tho 


where there are exceptions from the leaſe, and 
many conditions impoſed on the tenant, this 


and 
leaſe 1 
[44 the 
(6 OB 
% {uc 


6 pA. 
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part is thus expreſſed : © THA IS Tosa Y; 
« the ſaid A. B., IN CONSIDERATION of the 
« rent herein after mentioned, and of the 
obligations and conditions hereby come un- 
« der by the ſaid C. D., but with the reſer- 
« yations and exceptions herein expreſſed, has 
sfr, and hereby sETSs, and an tack and aſ- 


Pe: 


tors 
ales 
at- 
Nate 
the 
tus 


a graſſum inſtantly. paid, :theleaſe:will bear, 


ther preſtations for which the ſaid C. P. 
hereby becomes bound, AND in coNs E“ 
* RATION of a GRASSUM of L. Sterling, 


* he hereby acknowledges the receipt, and 
* diſcharges the ſaid C. D., and his heirs and 
* ſucceſſors, has LET, &c. or where the graſ- 
ſum is to be paid at an after period, it will 
du: be thus expreſſed; © Tyar is to sax, the 
de. ſaid A. B. has 8&T, and for payment of the 
J. © graſſum and of the yearly tack- duties un- 

* der written, LETS to the ſaid C. D., &c. 
, and then, in the obligation by the tenant, the 
leaſe will bear, Fo R WHICH cauSEs, and on 
* the OTHER PART, the ſaid C. D. BINS and 


“ ſucceſſors, Nor ONLY to CONTENT and 
uw var to the ſaid A. B., his heirs and aſſig- 
. 
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« ſedation LETS. Or where there has been 


& IN CONSHDERATTON of then rent, and o- 


„ inſtantly paid to the ſaid: A. B., of which 
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. nees, the ſum of L. Sterling of 6x44, 
& SUM, or entry money, and. that betwixt and 
t the day of next; but alſo to 
& CONTENT and pay to ad faid A. B., and 
G; 0 his — n &c. | 
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| The 0 deflingion of the leaſh is * to 
* the tenant, and his heirs,” as in the preceding 
form, though it frequently ſuffers modiflca. 
tions. This general deſtination operates 2 
an excluſion of voluntary aſſignees, Erſkine, 
b. 2, tit. 6. & 32. and of ſubtenants, 2 2d Janu- 
ary 1788, Aliſon u. Proudfoot, unleſs when 
it is a liferent-leaſe, or has an extraordinary 
endurance, as far IR years, 22d May 
1794, Sim ſon. 

But in order to exclude legal ain It 1 
nicole chyr the deſtination ſhould contain 
an expreſs exception of them, 4th December 
1747, Elliot v. the Duke of Buccleugh, and 
the deſtination, with this exception, is com- 
a thus expreſſed; 

B SETS, and in tack nd aſſedation LETS, to 
fc Maki 5 or 3 legal F 
te conventional.” 


V Legfes... 28 3 


„nis clauſe again has, at other times, an ex- 
d ception in this form, LES to the faid C. D., 
o and his heirs, ſecluding aſſignees and ſubte- 
il il nants, legal or voluntary, neee in ſo 
« far as herein after mentioned; and then 
there is an after clauſe, ird before the 
obligation on both parties to perform the con- 
ditions of the leaſe, in theſe terms: Ap 
o © runrHER, in caſe the ſaid C. D. ſhall die 
ns Ml © during the currency of this leaſe, THEN, 
z. „ and in THAT CASE, his heir, or thoſe whom 
a © he may appoint for that purpoſe, ſhall have 
ne, Ml © full power and liberty to ſubſet the ſaid 
w. © lands, pRoviDeD they be ſer as one farm, 
„and under the whole conditions and obli- 
« gations of this leaſe, and that the ſubtenant 
« thall be ſtrictly bound ro obſerve the ſame; 
* PROVIDED ALSO, that the heirs of the ſaid 
„C. D. ſhall take burden on themſelves, for 
the ſubtenant's obſervance and performance 
* of the ſaid whole obligations and condi- 
tions; ON which TERMS only this power of 
# ſubſerting ſhall be enjoyed.” 

Sometimes ſubſets are allowed, and aſſigna- 
tions are prohibited, as © Lets to C. D., and 
his heirs, with liberty to ſubſet the whole 
or any part of the ſaid lands after mentioned, 
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the ſubtenant being always bound for the 
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. 


te rents and for performance of: the other con- 


, ditiohs of this leaſt to the landlord along 


<«; with the tenant, - OI all! e 


6. legal or conventional.“ 197901 
-..But-ſtill cheſe reſtrickons will not prevent 
the creditors of a tenant from puttin g the farm 
under the management of a factor or overſeer: 
if. therefore, it is the intention of the proprie- 
tor in all events to exclude creditors and all 
others but the tenant, a clauſe muſt be intro- 
duced for that purpoſe. There is no ſuch 
clauſe in practice, but n a6 the following 
one might be uſed. + : 

„ AND DECLARING-ALWAYS, that upon the 
6 bankruptcy of the ſaid C. D. this leaſe ſhall 
«. inſtantly expire; nor ſhall it thereafter be in 
the power of the ſaid C. D., directly or indi- 
- © rectly, to continue his poſſeſſion, either by 
« himſelf, or by a manager, factor, or over- 
« 'ſeer, for behoof of his creditors,” “. to. 
In place of theſe reſtrictions,” the leaſe is 
ſometimes given to the entire diſpoſal of the 
tenant; thus, © LETS to the ſaid C. D., his 
ce heirs, aſſignees, or ſubtenants,” by which 
he has the entire command of the leaſe, and 
may diſpoſe of it at his pleaſure. But there 


18 this us dene to be obſerved betwixt the 


ſubtackſman and aſſignee. The ſabtackf- 


« man, "(Erſk.” b. 2. tit. G. 6 34. firſt edit.) 
« lies under an obligation to pay his tackadu- 


« ty, not to the proprietor, but to the principal 
« tackſinan,” whoſe tenant he is; ànd upon 


« ſich” payment his obligation is extinguiſhed, 


4 though the original tackſman, to whom he 


« has made payment, ſhould have fallen ever 
« ſo much in arrear to the Proprietor.” But an 


* aſſignee” to a leaſe is bound directly to the 


« proprietor in payment not only of the tack- 
« duties fallen, or that may afterwards fall 
« due during the ſubſiſtence of his right, but 
® of thoſe: that had remained unpaid at the 
date of the aſſignation; for he is by his aflig- 
nation ſubſtituted in place of the cedent, and 
* ſo becomes obliged to fulfil all the articles 
* which were laid on him by the leaſe, yer 


6 


„the principal tackſman himſelf.” It may 


therefore be proper to expreſs this deſtination 


of the leaſe in this manner. © LETS to the ſaid 
* C. D., his heirs, aſſignees, or ſubtenants, 
the ſaid C. D. being always bound alongſt 
with the aſſignee, and the ſubtenants being 
„liable to the ſaid A. B. for the rents here- 


* by due, to the extent of what they ſhall 


without extinguiſhing the obligation againſt 
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& have 1 bound to pay to the aid C, D, 
* or his foreſaids.“ ana: 

There is ſtill another point to By) a 
to, and which is applicable'to all of theſe deſti- 
nations, and that is the ſucceſſion: of heirs-por- 
tioners ;:: for it is not to be preſumed, thar it 
can be the intention of a landlord to divide 
his farm into two or more parts, according to 
the number of heirs-portioners to whom the 


ſucceſſion may chance to open; and therefore 
this ſhould be guarded againſt on the one part; 
while, on the other, the tenant ſhould be en- 


titled to prefer one child 1n preference to an- 
other. In this view, the following addition 
ſeems to be proper. DECLARING ALWAYS, 
«* that heirs-portioners ſhall have no right of 
« ſacceſſion in this leaſe, the eldeſt daughter 
« always ſucceeding without diviſion; AND 
« FURTHER DECLARING, that, it ſhall be in 
the power of the {aid C. D. to appoint any 
„ one of his children, whether ſon or daugh- 
iter, to ſucceed to him in this leaſe.” 


4. Term of Endurance. 


The common term of endurance is nineteen 
years ; but whether that be the proper period 
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of a leaſe, does not ſeem to be well aſcertained, 
or perhaps it may depend on the ſtate of the 
farm ; at any rate, it 1s a Point on which the 
conveyancer is not expected to decide. The 
endurance is either for a fixed number of years; 
or for a certain number, with a power of ter- 
minating the leaſe at an earlier period ; or it is 
a liferent-leaſe, | 


Breath in the Leaſe. - 
The clauſe in the ſtyle which has been gi- 


ven, ſhows in what manner the endurance for 
a fixed number of years is exprelled : Where 
there is to be a power given of terminating the 
kaſe within the period, it will be done in this 


way; © AND THAT for the ſpace of NIN E- 
& TEEN YEARS from and after his entry there- 
* to, which is hereby declared to begin at 


4 „Ke. and from thenceforward 
to be peaceably poſſeſſed by the ſaid C. D., 


* and his foreſaids, during the whole foreſaid 


* ſpace; PROVIDING ALWAYS, and DECLA- 
* RING, notwithſtanding the period above ex- 
1 preſſed, for which this leaſe 1s declared to 
* endure, that it ſhall be in the power of the 
"fad C. D., and his foreſaids, at the expiry 


"of years from the ſaid term of entry, 
to quit and renounce this tack, and to be 
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. thence forward free from the conditions 
© thereof, PROVIDED he ſhall, previous to the 
term of „intimate to the ſaid 
&« A, B or to his foreſaids, perſonally, or at hi 
or their dwelling-places, under form of in- 
e ſtrument, his intention to take advantage of 
© the ſaid breach.“ 


5 


Liferent Tack, 


In the liferent-leaſe the endurance is thus 
expreſſed: THAT is to sAx, the ſaid A. By 
% in CONSIDERATION of the tack-duty, and 


& other preſtations after mentioned, 8s, and 


« 1n tack and aſſedation LETS, to the ſaid C. D, 
« all and whole (Here the lands are particular 
ce deſcribed), AND THAT during ALL THI 
« pays of the ſaid C. D.'s natural LIE, from 
* and after his entry thereto, which is hereby 
declared to begin at the term of 3 

As this leaſe expires with the life of the 
tenant, thoſe deriving right from him are 
deprived by his death of all title to poſlel 
the farm; there is, therefore, no occaſion for 
an obligation to remove, : 

It will be attended to, that the liferent-leak 
is conſidered as giving ſo much a ſuperior title 
to what is given by the leaſe for nineteen yealh 
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ons that although aſſignees are excluded in the 
the latter, without the neceſſity of an expreſs ex- 
lad WF cluſion, yer this is not the caſe in the liferent- 


leaſe, and the power of aſſigning will be given 
to the tenant, unleſs there be an expreſs exclu- ; 
ſion of that power. 


5. Reſervations in favour GB the Landbrd, 


In place of arranging the W from 
che ſubject let under different heads, it will 
be better to give a full and comprehenſive 
clauſe of this kind, from which articles may 

be left out, to fit it for any purpoſe. 

* RESERVING ALWAYS to the ſaid A. B. 
t and his foreſaids, liberty to ſearch for, work, 
collect, and carry away, or to burn, calcmme, 
ſmelt, purify, or manufacture, lime, coal, 

“ ſtone, mar], ores, metals, minerals, and foſ- 
* ils, of every deſcription, with liberty to uſe 
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the any part of the ſaid grounds for building 

e © houſes, erecting engines and mills, cutting 

eB leads and drains, or making roads for the 8 
r ſaid operations, or to take graſs for the horſes 1 
ah 4 employed at the works, or for milk-cows for 1 
1 the uſe of the workmen and their families; 1 
. allowance being al ways given to the laid | 


C. D. and his foreſaids for the n ſo 
O 0 2 


“ occupied, or for any ſurface or other da. 
“ mage which may be done to the ſaid farm 
e by the ſaid operations: RESERVING als Ml © cr 
« to the ſaid A. B. and his foreſaids liberty to Ml © ne 
« plant trees alongſt the fences, and around IM © ca 
« the yards of the ſaid farm, without paying Wl © th 
therefore, and alſo to take off and plant to IM pa 
& the extent of acres of the ſaid farm, MW © yr 
“in ſuch place or places as he or they ſhall , fo; 
« think fit, the landlord paying to the tenant “ far 
“ for the ground ſo employed at the rate of WM far 
4% Per acre, and being at the expence lor 
„ of incloſing the plantation in a complete and MW © wh 
“proper manner, which fences the tenant Wt © the 
e ſhall be bound to uphold and maintain du -“ ch: 
« ring the currency of this leaſe, or at leaſt as “ far 
e long as the landlord ſhall conceive to be ne- WE © to | 
« ceſlary for the protection of the ſaid plant- tot 
« ing; and on no pretence whatever ſhall the 
v tenant, as long as the ſaid fences are deem- 
« ed neceflary by the landlord, allow his cat: “ A. 
« tle or ſheep to paſture in the ſaid planta- “ pon 
e tions; and the landlord ſhall have liberty, “ the 
ee during the currency of this leafe, to fell, “ exte 
« cut, and carry away all the trees growing or “ faid 
“ to grow on the ſaid lands: RESERVING ALSO the 
« power to the ſaid A. B. and his foreſaids to ded 
« alter old roads or to make new ones through per 
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the ſaid farm, without being liable to the 
tenant in any damage, unleſs in ſo far as the 
crop on the ground may be injured, or a 


new incloſure rendered neceſſary, in which 
© caſes the ſurface- damage of that ſeaſon, and 


the expence of the new incloſure, ſhall be 
paid by the landlord to the tenant: RESER- 
VING ALSO power to the ſaid A. B. and his 
foreſaids to ſtraighten the marches of the ſaid 


farm with the marches of the adjoining 


farms, or with the marches of the lands be- 
longing to neighbouring proprietors; and 
whatever changes ſhall thereby be made on 
the ſaid farm, a rateable and proportioned 
change ſhall be made on the rent of the ſaid 
farm, the ſame riſing or falling according 


to the advantage or diſad vantage reſulting 


to the tenant, and which alteration on the 
rent ſhall be fixed by arbiters, to be choſen 
in manner after mentioned: AND the ſaid 
A. B. and his foreſaids ſhall have a further 
power of feuing off ground on each fide of 
the roads running through this farm, to the 
extent of feet from the road-ſide, the 
ſaid feus not interfering with the entries to 
the ſaid fields, and the tenant receiving a 
deduction from his rent at the rate of 

per acre for ſuch ground as ſhall be feued out 
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8 by the landlord : AND LASTLY, 2 POWER 
« is hereby RESERVED to the ſaid A. B. and 
« his foreſaids, in the event of their poſleſling 


e the manfion-houſe of „or of the ſame 
« being ſet to a tenant, of reſuming or taking 


4 hack from the ſaid C. D. and his foreſaidz 
« the field or incloſure called being © 
« part of the lands hereby ſer, and for which rent 
« field he or they ſhall receive a deduction it n 
« from the rent hereby payable of JI. mon 
« yearly from the period at which the ſaid Part 
« field ſhall be taken off.“ ford 


- This clauſe, or ſuch part of it as may be 
found neceſſary, will come in immediately "PA 


before the clauſe of warrandice ; and the war- „hit 
randice in ſuch a caſe may be thus expreſled: cel 
„ WHICH Tack, wich and under the above che 
&« mentioned reſervations, and with and under ly 
« the conditions and obligations incumbent * fr! 
« on the tenant, the ſaid A. B. B1NDs and 03- | Vea 
„ LIGEs himſelf and his foreſaids to wa-. . 
« RANT to the ſaid C. D. and his above writ- g of 
« ten at all hands, and againſt all deadly, 3 , the 
« Jaw will.” Sometimes the following addr : tior 
tion is made: And to relieve the tenant Ki 


« of all public and parochial burdens, except 
« ing the ſtatute- ſervices to the highways, and a 
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a ſchoolmaſter's ſalary in the pariſh of 


ng 2 
ne 6. Payment of Rent. 

n | 

7 The obligation to pay the rent is common- 
” ly expreſſed as in the above example. But the 


ch rent may have a riſe after a certain time, or 
it may be payable partly in grain, partly in 
money; and of theſe and other changes on this 
ad part of the leaſe the following clauſes will af- 
ford examples. 
be * FOR WHICH CAUSES, and oN the OTHER 
* pART, the ſaid C. D. binds and obliges 
a. WM bimfelf, and his heirs, executors, and ſuc- 
ed: © <:ffors whomſoever, to make payment to 
VC „the ſaid A. B. and his foreſaids, of the year- 


der “ ly RENT of L. STERLING for the 
ent firſt years of this leaſe, AN p of the 
13 pearly RENT of L. STERLING for the 
* „remaining years of this leaſe, in name 
wil WM © of Tac x-puTy, and that at two terms in 
25 f the yours: and „ by equal por- 
dd £1925, beginning the firſt term's payment 


thereof at the term of „and the ſecond 
term's payment at the term of there- 
| 

after, for crop and year , and fo forth 


" Jearly thereafter during the currency of this 


s a moiety of the poor's rates, and of the 
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« tack, with a fifth part more of each term, 
payment of liquidate penalty in caſe of fall. 
« ure, and the legal intereſt of the ſaid rermly « {| 
« payments from the time that the ſame {hal 
« reſpectively become due, during the not 
% payment thereof; wHicn RENT ſhall be 
e payable to the ſaid A. B. and his foreſaids 
« regularly as it falls due, WITHIN his Horus 
4 in the CITY of EDINBURGH, or in the of- 
« fice of the Royal Bank there, (or it may be 
r made payable on the Exchange of London): 
« AND FURTHER, the ſaid C. D. B1iNps and 
„ g9BLIGEs himſelf and his foreſaids to DEL1- 
« YER yearly, betwixt the terms of Martinmas 
« 2nd Candlemas, to the ſaid A. B. or to his 
order, at the manſion-houſe of ; 
4 polls of good and ſufficient oat-meal, of the 


* 21 


0 to 
the 
0. of 


1 


* growth of the ſaid lands, beginning the de- . 5 
« livery of the meal betwixt the terms of Mar- . a 
„ tinmas and Candlemas , for thecrp i, 5 
& preceding, and ſo forth regularly thercafter 6 8 
& for all the years and crops of this leaſe; 45 8 
« ALSO, to pa and DELIVER to the miniſter oy 
„ „ betwixt Martinmas and Candle- 
« mas yearly, the quantity of bolls of ny 
good and ſufficient barley, and bolls 8 7 
of good and ſufficient oats, of the meaſure Th 0 
in ule to be paid to the ſaid miniſter, being Ker 


V 4 
O 
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part of the ſtipend payable to him-out of the 
„ lands of  wHiIcu grain the ſaid C. D. | 
« ſhall begin to deliver betwixt the terms of f 
« Martinmas and Whitſunday next, and fo : 
continue regularly thereafter during the cur- 5 
« rency of this leaſe; AN p on the tenant's pro- I 
« ducing to the landlord the ſaid miniſter's re- |: 
« ceipt for the ſaid victual- ſtipend, he ſhall be + 
allowed deduction out of his rent at the rate i 
« of for each boll of delivered barley, 4 
* and - for each boll of delivered oats : q 
* AND FURTHER, the ſaid C. D. binds and 1 
« obliges himſelf and his foreſaids, to deliver 1 
« to the {aid A. B. and his foreſaids during 4 
the currency of this leaſe, betwixt the terms | Þ 
of Martinmas and Candlemas yearly, and 1 
commencing the delivery betwixt the terms 4 
„of Martinmas and Candlemas next, ? |, 
dozen of kain hens, or, in the option of the 
* landlord, to pay Sterling for each 
* hen,” 


The tenant is ſometimes bound to pay the 
public burdens in part of his rent, or he is 
bound to pay them, and entitled to receive de- 
duction of them out of his rent. It ſeems to be 
immaterial in which way this is managed; for 
although in the latter caſe the rent will be no- 


minally higher, and in the former lower, yet 
Yor, I” P p 
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in both the ſum actually paid by the tenant 
will be the ſame; and it will be introduced 


into the above clauſe in theſe ternis: preſ 

'« AND FURTHER, the ſaid C. D. BIiNDs and 1 
* OBLIGES himſelf and his foreſaids to pay Wl © 0 
% the whole ceſs, miniſter's ſtipend, ſchoolma. Ml © tl 
« ſter's ſalary, and all other public and paro- WM © gi 
“ chial burdens affecting the ſaid lands, from ce 
« and after the term of „and thereafter M © fc 
e during the currency of is leaſe.” pp 

This is the form of the clauſe where the O 


payment of public burdens makes part of tie be, 


rent. Where they are to be repaid to the te. © Þ: 


nant, the clauſe will have this addition to it. 7 
« AND on PRODUCING DISCHARGES for 1 


« the ſame the tenant ſhall have full allow. 20 


« ance for what he ſhall have paid out of the £ to 


« foreſaid rent, he being always liable torn Prec 


e whatever damage or expence may be 1ncut- the 2 
« red by the neglect to pay the ſaid public there 
« burdens and parochial duties punctually uon, 


* 


they fall due.“ | che 
It is alſo uſual to ſubjoin to this 44008 au when 
aſtriction to the landlord's mill, where an aſtric : knoꝰ 
tion is intended. The terms of the aſtrictiu ] A 
will depend on the terms of the miller's leaſe 
where the mill belongs to the landlord, or 9 


the terms of the aſtriction by which the land be 
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are bound where the mull belongs to another 


proprietor. This clauſe may be thus ex- 


preſſed: | | 
« AND FURTHER the ſaid C. D. binds and 


« obliges himſelf and his foreſaids to carry to 
« the mill of his whole corns that ſhall 
grow on the ſaid lands, under the uſual ex- 


* ceptions, to be grinded thereat, paying there- 


« fore the uſual multure and knaveſhip, and 
« performing the ſervices uſed and wont.” 

Or if the aſtriction be leſs ſevere, it will 
be,“ To carry to the mill of , there to 
« be grinded, ſuch corns as they, their ſer- 
« yants or cottars, reſiding on the ſaid lands, 


| © may uſe in their families, paying therefore 
„ the multures, and performing the ſervices 
| © to the ſaid mill uſed and wont.“ But the 


preciſe terms can be fixed only by the terms of 
the aſtriction under which the lands are placed; 
therefore the miller's tack, the deed of aſtric- 
tion, or the cuſtom of the mill, can alone fix 
the proper way of expreſſing this clauſe. Or 
where the preciſe terms of the aſtriction is un- 
known, the clauſe may be thus exprelled : 
% AND FURTHER, the ſaid C. D. BinDs and 
* OBLIGES himſelf and his foreſaids to fre- 
* quent any mill to which the ſaid lands may 


be aſtricted, carrying thereto ſuch grain, and 
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„ paying ſuch multures and mill-dues there. 


« fore, and performing ſuch ſervices, as the pro. 


c prietor or tenants of ſaid lands are bound to 


% pay and perform.” 


Cautioner, 


oy 


Where a cautioner is taken, he is either 


bound with the principal in the obligations of 
the leaſe, or this is attained by a clauſe in the 


end of the deed. In either caſe a ſmall addi- 
tion will be made in the introduction to the 
leaſe. You ſay, © IT 18 CONTRACTED, &c, 
« between A. B. &c. ON the ONE PART, AND 
„ C. D., and E. F. as his cautioner, ox the 


„ OTHER PART, in manner following; THAT 
« is to SAY," &c. And where the cautioner 


is bound alongſt with the principal, the obli- 
gation is thus expreſled : FOR WHICH CAt- 
ce SES, and on the OTHER PART, the ſaid C. 
« D. as principal, and the ſaid E. F. as full 
« debtor with and for him, BI NPD and op- 
«© LIGE themſelves, jointly and ſeverally, their 
« heirs, executors, and ſucceſſors whomſoever, 
« to make payment- to the ſaid A. B.,“ &c. 
And in the other clauſes obligatory. on the te- 
nant, he and his cautioner are in hke manner 
taken bound. 


— 
** 
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Where the obligation is conſtituted by a 
ingle clauſe, the leaſe ( fating the cautioner 
to be a party) goes on as if there were no 
cautioner, until immediately preceding the 
clauſe of, regiſtration, when the following 
clauſe is introduced: © AND FURTHER, the 
„ ſaid E. F. BINDS and OBLIGES. himſelf, his 
« heirs, executors, and ſucceſſors, as cautioners 
« for the ſaid C. D., THAT the ſaid farm ſhall 
& be always kept fully ſtocked ; THAT the 
rents ſhall be punctually paid as they fall 
due; AND THAT all the conditions and cove- 
nants of this tack ſhall be faithfully and 
regularly performed: AND the ſaid C. D. 
„ BINDS and OBLIGES himſelf and his fore- 
{aids to FREE and RELIEVE the ſaid E. F. 
and his foreſaids from the payment of the 


7" * -— 
py — 3 


Ln) 


Land 
ee 


* foreſaid ſums of money, and performance 


of the foregoing obligations, and of all ex- 
„ pence and damage which he or they may 
happen to ſuſtain through the obligation of 
* cautionry above ſpecified, in any manner 
* of way.” 0 

There is one other condition connected with 
the preſent ſubject, which may be introduced 
here, or in the end of the leaſe, before the obli- 
zation to remove; and that is an irritancy of 
ine leaſe in caſe of a failure to pay the rent, 
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though that is a clauſe on which little depend. 
ence is to be placed, and which is fully an. 
ſwered by the regulations of the act of ſede 
runt in regard to removings, &c. The clauſe 
when it is inſerted, is thus expreſſed : « Ay 
« FURTHER, it is hereby expreſsly PROVIDE) 
% and DECLARED, that if the ſaid C. D. or his 
« foreſaids {hall allow two years money. rent 
* to run into the third unpaid, THEN this 
* tack ſhall, in the option of the landlord, be 
« void and null, without any proceſs of lan 


or declarator to that effect; NOR ſhall it be 
« lawful for the tenant to purge this irritancj 
« at the bar.” This however always is compe- 


tent notwithſtanding the declaration. Some- 


times there is added in this clauſe this further 


ground of irritancy : © That if the ſaid C.D, 


or his foreſaids ſha'l allow two years money- 


e rent to run into the third unpaid, or fhal 
t become bankrupt, or ſuffer his effects to be 


« ſequeſtrated, THEN,” &c. 


7. Obligations relative to Houſes and Fences. 


Where the houſes and fences on the farm are 
in good repair, the obligation on the incoming 


tenant may be thus expreſſed: © AND in It 


% gard that the whole houſes and fences ol 
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nd. the farm have been inſpected and valued by 
an. men mutually choſen by both parties, and 
de. „ have been found to be worth L. Ster= 
uſe, WM © ling, it is therefore agreed upon, that the 
„ ſame ſhall be again inſpected and valued at 
D © the termination of this leaſe by two perſons 
his MW © mutually | choſen ; and in cafe the ſaid hou- 
ent © ſes and fences ſhall have increaſed: in value, 
his © the ſaid C. D. and his foreſaids {ſhall be en- 
be MY © titled to receive from the ſaid A. B. and his 
lan MI © foreſaids, or to retain from the rent due by 
bel © him, the amount of ſuch increaſed value; 
© whereas, if the value ſhall have decreaſed, 
„the ſaid C. D. binds and obliges him and 
« his foreſaids to make payment of ſuch de- 
« creaſe in the value to the ſaid A. B. and his 
« foreſaids, alongſt with the laſt term's rent 
y- © payable under this leaſe; and during the 
hal WY © currency of this leaſe, the ſaid C. D. binds 
be i himſelf and his foreſaids to keep the ſaid 
| © houſes and fences in conſtant good repair.“ 

Were the former tenant has become bound 

- by his leaſe to leave the houſes and fences in 
repair, the obligation may be afhgned to the 

are incoming tenant, as the conſideration oa which 
ing i he comes under an obligation to receive them 
e: 25 in repair, and to keep them in that ſtate : it 
oa will be thus expreſſed: © AND IN REGARD 
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that L. M. the former tenant, did; by hi 
“ Jeafe, of date +, become bound to leave 
e the houſes and fences on the ſaid farm in 
good habitable and tenantable condition, the 
* faid C. D., in conſideration of his obtaining 
« Tight to that obligation, does hereby admit 


« himſelf to have received the ſaid houſes and 


'* fences: in a good habitable and tenantable 
« condition: And he further binds and ob- 
« liges himſelf and his foreſaids to maintaiti 
e the ſame during the currency of this leaſe, 
“ and to leave them at its expiry in the ſame 
% good habitable and tenantable condition; 
„ AND THEREFORE the ſaid A. B. does here. 
« by aſſign and transfer to the ſaid C. D. and 
&« his foreſaids the obligation on the ſaid L. M. 
« contained in the leaſe of date foreſaid, rela- 
« tive to the houſes and fences: on the faid 
* farm, committing to him full power and au- 
« thority to purſue for implement thereof, and 
et to receive and diſcharge whatever ſums may 
e be due thereon, in the ſame manner that the 
« ſaid A. B. could have done himſelf before 
<« granting hereof.” 

But it may happen that a new houſe is to 
be built; the agreement in ſuch a caſe is ſome- 
times managed in this way: © AND in REGARD 


* the ſaid A, B. has advanced to the ſaid C. D. 


I 
ave 
in 
the 
ing 
mit 


nd 


ble 


Mi 
ue, 


ec 


6c 


«6 


te 


the ſum of L. 
to build a dwellicg houſe and offices for the 
farm, agreeably . to a plan thereof ſigned by 
both parties as relative hereto, the ſaid G. 


© D. BINDS and OBLIGES him and his fore- 


(c 


* 


« 


et 


6 


de 


et 


« 


of Whitſunday 


ſaids to ERECT and FINIS the ſaid build- 
ings conſiſtently with the ſaid plan; AND 
FURTHER, to PAY, per cent. for the ſaid 
ſum of I. fo advanced to him, and 
that as an additional rent, from and after 
the term of „ alongic with the Whit- 


ſunday's rent yearly, beginning the firſt pay- 


ment of the ſaid-additional rent at the, term 
for the year prece- 
ding, and ſo forth during the continuance 
of this leaſe: AND ALSO in REGARD that the 
ſaid C. D. was tenant and poſſeſſor of the 
{aid lands, and, as ſuch, bound by his former 
leaſe to keep and leave the other houſes on 
the farm in good tenantable and habitable 
condition, THEREFORE: the ſaid C. D. BIN DS 
and OBLIGES himſelf and his foreſaids to lup- 
port during this leaſe, and to leave at its expiry. 
the whole houſes on the ſaid farm, both thoſe 


now building conformably to the ſaid plan, 


and thoſe formerly built, in good tenantable 
and habitable condition, ox to pay ſuch ſum, 
at his or their removal, as may be neceſſary 
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Sterling, to enable him 
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for purting the ſaid houſes in that ſtate of re. 
pair; which ſum, ſhall be fixed by two per. 


4 ſons, (each party chuſing one); or, failing a 


* ſuch nomination, by the judge- ordinary.“ 
When new fences are to be made, the obl. 
gation may be thus expreſſed: ARD pos. 
„ ther, the ſaid C. D. BIN DS and oBLIGEH 
1 ie gd. his foreſaids, before the expiry 
„ % ''' years from this date, to incloſe 
c -and ſubdivide the lands of „ being 
vs part of the lands hereby ſet, agreeably to: 
* plan thereof ſigned by both parties as rel. 
te tive hereto, and that with good and ſub. 
« ſtantial ſtone and lime dikes, at leaſt four 
« feet and a half high, or with double fire 
feet ditches and double hedges, or with a 
« ſingle ditch and hedge, with a turf fence 
« or bank at the back thereof, with gates 
5 gate · ſteads, and water. paſſages thereof, all 
to be made, maintained, and left in good 


tr 


« order and fencible condition at the faid 


„C. D.'s ſole expence, excepting in ſo far a 
«© he may have a claim of relief againſt the ad- 
joining heritors in terms of law ; which 


„ claim the ſaid A. B. hereby warrants and 


© obliges himſelf to render effectual to the 
« ſaid C. D.; AnD in caſe the faid fen. 
* ces, gates, gate-ſteads, and water- paſſages 


Part 


res, 


Of Leafen 30 


« ſhall be found incomplete, or out of repair at 
« the termination of this leaſe, the ſaid C. D. 
« IN DS and OBLIGES him and his foreſaids 


to pay ſuch ſum for putting them in neceſ- 
« fary repair as ſhall be aſcertained by the eſ- 


« timate of two perſons, one choſen by each 


« party; or, failing their nomination, or deci- 
„ fion, ſuch a ſum as ſhall be fixed by a de- 
* cree of the Sheriff to be ſufficient for that 


“ purpoſe.” 


To theſe conditions as following 3 is 
very often added: AN; in caſe the ſaid te- 
* nant ſhall at any time during the curren- 
* cy of this leaſe neglect to keep in repair, in 


* terms of the foregoing obligations, the hou- 


“ ſes and fences above mentioned, LIBERTY 
* 1s hereby expreſsly GIVEN to the landlord, 
* or to thoſe having power from him, to em- 


* ploy workmen to execute the neceſſary re- 


„pairs; AND the EXPENCE of theſe repairs, as 
* the ſame ſhall be inſtructed by the receipts 
* of the workmen, the tenant BIN DS and oB- 
“ LiGEs him and his foreſaids to REPAY.” 


3. Regulations relative to the Management of the 


Farm. 


The regulations relative to this important 


part of the leaſe I am afterwards to take up, 
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and therefore all that I ſhall conſider here i 


in what manner they may be enforced ; for 


the great danger (even in fixing a rent on the 
ground which may be laboured contrary to 


the directions of this part of the leaſe) is, that 


a court may conſider it rather as a penalty than 
as a rent, and as ſuch proceed to enquire into 
the actual damage, an enquiry which would 
effectually bar any action for the landlord's 
indemnification, as the expence of the action 
would certainly exceed the damage he would 
be able to prove. The clauſe is introduced af: 
ter the conditions in regard to cropping, or in 
the cloſe of the leaſe, immediately before the 
clauſe binding the parties to a mutual per- 
formance, and is thus expreſſed: © AND Nor. 
% WITHSTANDING the foregoing regulations 
&« relative to the cropping and management of 
© the ſaid farm, the ſaid C. D. and his fore- 
« ſaids ſhall have liberty to alter the ſame as 
“ they may think proper, they in that caſe 
becoming bound, as they hereby BIND and 
«© OBLIGE themſelves, to pay the ſum of L. 


* Sterling yearly of additional rent for each 


6 Engliſh acre altered in the management from 
* the plan above laid down; AND which ad- 
& ditional rent {hall not be conſidered as a pe- 
N nalty, but as pactional rent, which the (aid 


1d 
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« tenant hereby agrees to pay, at the terms, 
and under the ſame conditions with the ori- 
« ginal rent of the year in which ſuch change 
« takes place; and which additional rent, pro- 
ce portioned i in manner foreſaid, ſhall be pay- 
« able every year in which the ſaid C. D. ſhall 
« uſe the Ty of altering the ſaid plan of 
© management.” 

t is humbly ſubmitted, whether, in place of 
ſuch a clauſe as this, the following might not 
be ſubjoined to the regulations relative to the 
management of the farm: DECLARING AL= 
„ ways, That if theſe regulations ſhall at any 
* time be infringed, in whole or in part, it 
„ ſhall, in the option of the landlord, be an 
* 1þ/o facto irritancy of this leaſe, of which he 
“ ſhall be entitled to bring a declarator at any 
time within {ix months from the act of in- 
fringement; and on which action, without 
* any other form of warning, the ſaid tenant 
may be removed from his poſſeſſion: AN p 
* FURTHER, it ſhall be in the power of the 
* ſaid landlord, whether he inſiſts in the ac- 
tion of declarator or not, to proſecute and 
recover from the tenant the damage which 
* he. may have ſuſtained by the tenant's de- 

x PETS from the above plan of 1 
ment.“ ; 


* jnſured by the common policy of inſurance: 


Ap for the ſaid A. B. and his foreſaids 
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»4+3 xk "41% 


9 Olgatin to IN the — 421 d Gr in 


_ the Barn-Yard. 


This bnd wil come in * che regulation 


for the management of the farm : 


cc 
46 
& 
10 


t AND FURTHER, the ſaid C. D. binds and 
obliges him and his foreſaids to repay to the 
ſaid A. B. and his foreſaids any loſs or da- 
mage that may happen to the houſes on the 
farm from fire, in ſo far as the ſame may be 


their further ſecurity in the payment of ſuch 


loſs, and in order to give them an equiva- 
lent for their right of hypothec over the 


erop, in caſe of any loſs which it may ſuſ- 


tain from fire, the ſaid C. D. BIN PDS and 


OBLIGES him and his foreſaids to IN SUR 
the ſaid houſes in inſurances office, 
to the extent of L. ; AND ALSO to IN- 


SURE in the ſame office the crop in the barn- 


yard to the extent of at leaſt one year's rent 


of the ſaid lands, and to pay the premiums 


thereof regularly during the continuance of 


this leaſe ; the policies of which inſurance, 
and the ſums of money that may fall due 


thereon, the ſaid C. D. does hereby As816N 


CC, 
ue 
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« and TRANSFER to the ſaid A. B. and his 


« foreſaids, WITH - FULL POWER to the ſaid 
« A, B. and his foreſaids- to recover and diſ- 
« charge the ſame, the ſums ſo received being 
applied to the loſs fuſtained by the ſaid hou- 


d ſes, for which C. D. is liable in manner 


« foreſaĩd, or to the rents due _ him at the 
Wine 11. FT NO. ; 
Where a policy is taken out in conſlgrienct 
of ſuch a clauſe, the "conveyance of it to the 
landlord ſhould be intimated to the office. 


10. Obligation to Remove, 
An obligation on the tenant to remove is of 
conſequence in this reſpect, that under the act 
of ſederunt 1756, a charge on letters of horning 
for implementing that obligation given forty 


days before the term of Whitſunday preceding 


the removal, anſwers all the purpoſes of the 
warning, or of the action of removing. The 
obligation to remove is thus expreſſed: 

« AND the ſaid C. D. BIN DS and OBLIGES 
* himſelf and his foreſaids to FLIT and RE» 


„ Move from the lands and others hereby ſet 


at the expiry of this leaſe, without any warn- 
"hk or proceſs. of removing for chat effect.“ 


Ann 
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This other clauſe has alſo been uſed Ges in. 


3 the removal of the tenant: 
„„ AND the ſaid C. D. BINDS ande OBLIGEs 


« 
cc 


= 


him and his foreſaids to FLIT and REMOvr 
from the lands hereby ſet at ich expiry of 


„this leaſe, and to leave the ſame void and 


(c 
66 
ce 
tc 
4e 
60 
” 
cc 
( 
” 
” 
CC 


ie 


(c 


cc 


CC 


redd to the ſaid A. B. and his foreſaids, and 


their tenants, and that without any warning 


or, proceſs of remeving: AND: it is hereby 
 expreisly,PROVIDED and DECLARED, that 


if the ſaid C. D. or his foreſaids ſhall con- 
tinue to poſſeſs the lands hereby ſet after the 
expiry of the foreſaid period of years, 
THEN and in THAT CASE he and they ſhall 


be zou, as they hereby BIND and oBLICE 
themſelves, to pay to the ſaid A. B. and his 


foreſaids the ſum of 5 Sterling of yearly 
rent for the year or years during which they 
ſhall continue to poſſeſs the ſaid farm after 
the expiry of the period aforeſaid, and that 
at the terms, under the penalty, and with 
intereſt, as above expreſſed.” 

This laſt clauſe approaches nearly to the 


aan which has been ſuggeſted by the late Lord 
Kames. His Lordſhip propoſes, that the leaſe 


ſhould be let for one year more than the period 


for which it is intended to endure, and for 
the laſt year a heavy rent is to be ſtipulated, 


Its 
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allowing the tenant an option of removing be- 
fore the commencement of the laſt year. The 
clauſe of ſuch a leaſe might be thus expreſſed: 

« THAT is to SAY, the ſaid A. B., in coN- 


6 c1DERATION of the rents and other preſta- 
« tions herein contained, but under the con- 


« ditions herein after expreſſed, has s ET, and 
in tack and aſſedation LET, to the ſaid C. D. 
® KC. ALL and WHOLE, &c. and that for the 
« ſpace of TWENTY=ONE YEARS full and com- 
* plete from and after his entry thereto, which 
is hereby declared to have begun at , and 
from thenceforth to be peaceably poſſeſſed 
* by the ſaid C. D. and his foreſdids during 
* the whole foreſaid ſpace: PRoviDING AI- 
„Wars, and DECLARING, (notwithſtanding 
* the period for which this leaſe is declared to 
* endure), that it ſhall be in power of the ſaid 
C. D. and his foreſaids, at the expiry of 
* NINETEEN YEARS from the ſaid term of 
entry, to quit and renounce this leaſe, and 
to be thenceforth free from the conditions 
* thereof, pROVIDED he ſhall, fix months 
previous to the term of „intimate to 
" the ſaid A. B. perſonally, or at his dwelling- 

* place, under form of inſtrument, his inten- 

tion to give up and remove from the faid 


farm at the expiry of the ſaid nineteen years; 
Vor. II. | Kr. 
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* WHICH: LEASE, &c. (clauſe of warrandici): 
% FokR WHICH CAUSEs, and on the Or 
« PART, the ſaid C. D. BIx DS and OBLIcrs 
« him, his heirs, executors, and ſucceſſors 
« whomſoever, to make payment to the ſaid 


« A. B. and his foreſaids of the yearly rent of 


L. 100 Sterling for the firſt nineteen years of 
« this leaſe, and of the yearly rent of L. 300 
“for the two following years of this leaſe, in 
„ name of Tack-DUTy, and that at two terms 
e in the year, &c. 


There are clauſes very common in the Eng. 
liſh leaſe, though ſeldom introduced into the 
Scots leaſe, by which the landlord reſerves 
power of hunting or fiſhing on the farm, or 

of inſpecting the ſtate of the farm. The till 
of theſe makes an exception from the leaſe, and 
is thus expreſled : 

% EXCEPTING and RESERVING to che ſaid 
landlord and his forefaids all game, wild. 
fowl, and fiſh, which now are, or hereafte! 
“ ſhall be, in or upon the ſaid demiſed pre- 
* miſſes, or any part thereof; with the {ole 
“liberty, privilege, and power of hunting 
« courſing, hawking, ſetting, fowling, and 
fiſhing for the ſame, by himſelf or them: 
* ſelves, and his or their companions, and bf 


a 


— 
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ee 


oy 
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« his or their game-keepers, with: ſervants, 
« horſes, and dogs, in and upon the ſaid de- 


« miſed premiſſes, or any part thereof; and 


the game, wild-fowl, and fiſh there killed 


u or taken, to have, and to carry away to and 
for his and their own uſe and benefit, at his 


* 
Lan) 


£5 
* 


and their pleaſure.“ 

In an after part of the leaſe, the other clauſe 

for preſerving liberty to inſpect the farm is 

inſerted: 5 
% AND FURTHER, that the ſaid landlord and 

* his foreſaids, and his or their agent for the 

time being, with artificers and workmen, 


& ſhall and may, in the day-time, and at any 


time or times during this demiſe, enter to 
and upon the ſaid demiſed premiſſes, or any 
part thereof, and view, ſearch, and examine 
* into and ſee the ſtate and condition of the 
* ſame, and leave notice in writing of ſuch 
defects or want of reparation, ſcouring, 
«cleanſing, or amendment, as ſhall be then 
found: AND in caſe the ſaid tenant ſhall 
* not well and ſufficiently repair and amend 
the ſame within three kalendar months next 
after ſuch notice, that then the ſaid landlord, 
or his agent for the time being, with artifi- 
cers and workmen, ſhall and may enter into 


and upon the ſaid demiſed premiſſes, and 
R r 2 
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% do, rectify, and complete ſuch reparations 


and defects, and charge the coſts and expen. 


ces thereof againſt the ſaid tenant.” 
Should it in any caſe be thought neceſſary 
to make ſuch conditions in a Scots leaſe, theſe 
clauſes will ſhow ſufficiently the form in which 
they may be made, / 

In the alterations on the different clauſes of 
the leaſe, I truſt there will be found moſt of 
the varieties that occur in this deed. But be. 


fore leaving this branch of the ſubject, I muſt | 


ſubjoin the two following forms of the leaſe, 


Leaſe by a Liferenter to the Fiar for a. certain 
Annuity, 


IT is CONTRACTED and AGREED upon be- 
twixt the parties following, viz. M. A., wife 
of the Honourable Lieutenant-General J. A, 
with the ſpecial advice and conſent of her 
ſaid huſband, and he the ſaid J. A. for him- 
ſelf, and they both with one conſent, on 
the ONE PART, and W. C. on the OTHER 
PART, in. manner, and to the effect fol 
owing, THAT 1s TO sAx, The faid par- 
ties CONSIDERING that, in virtue of a con- 
tract of marriage, entered into betwixt the de- 


ceaſed J. C. and the ſaid M. A., (therein de- 


ſign 
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fened M. B., daughter of the deceaſed L. B., 


| Eſq; of ), ſhe, the ſaid M. A. ſtands 


infeft in liferent, during all the days of her 
lifetime, in ALL and WHOLE the lands of , 


comprehending the lands and others mention- 


ed in the charter thereof under the Great Seal, 
in favour of. the ſaid J. C., of date » AND 
in the manor-place, offices, garden, and per- 
tinents of » EXCEPTING from the ſaid 


liferent- right the lands of „ part of the 


lands above deſcribed; and alſo excepting the 
whole coal and limeſtone within the ſaid lands, 
in manner more fully mentioned in the ſaid 
contract of marriage, dated „and in the 
inſtrument thereon 1 in her favour, of date , 
recorded ; THAT the ſaid J. C. having 
died 1n the mo of , the ſaid M. A. 
entered into the poſſeſſion of the ſaid lands ſo 
provided to her in liferent, and to the half of 
the rents of the crop and year „, and has 
lince continued-to poſſeſs and enjoy the ſame: 
AND FURTHER, CONSIDERING that the ſaid 
W. C., fiar of the ſaid lands, is DESIROus that 
the ſaid liferent- right of locality, eſtabliſhed in 
the perſon of the ſaid M. A., ſhould be con- 
rerted into the liferent annuity after mention- 
tioned; AN p, for THAT pukpOsR, that this 
prefene liferent-tack and aſſignation, in the 
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terms after ſpecified, ſhould be granted to him 
the ſaid W. C.; To WHICH PROPOSAL the 
ſaid M. A. and her ſaid huſband have A6REERD: 
THEREFORE, ON the ONE PART, the ſaid M, 
A., with conſent of her {aid huſband, and the 
ſaid J. A. for himſelf, his own right and inte- 
reſt, and they both, with one conſent, have 
ſet, and by theſe preſents sET, and in tack and 


aſſedation LET, to the ſaid W. C., his heirs and 


aſſignees whomſoever, all and whole the ſaid 
lands of , with the manor-place, offi 
ces, garden, and pertinents thereof, belonging 
to the ſaid M. A. in liferent, in virtue of her 
ſaid contract of marriage, and infeftment fol- 
lowing thereon, with the whole rents, feu— 
duties, kains, cuſtoms, and caſualties of the 
faid lands and eſtate, falling due for this cur- 
rent crop and year , and both terms 
thereof, AN p for all years and terms thereafter 
during the life of the ſaid M. A.; DECLIA“ 
RI NRC, That, notwithſtanding the date hereof, 
the ſaid W. C. 's entry to the ſaid lands ſhall be 
underſtood to have commenced as at the term 
of laſt: Ax p, in order to render this 
preſent tack the MORE EFFECTUAL, the ſaid 
J. A. and M. A., with advice and confent in 
manner foreſaid, Do hereby xAKE and coxs T- 
TUTE E the ſaid W. C. and his foreſaids their ir- 
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revocable ceſſioners and aſſignees, in and To 
the rents and feu-duties, kains, and caſualties, of 
the ſaid lands of , for this current crop and 


year , and both terms thereof, and for all 


years and terms thereafter during her lifetime; 
and iN and To the tacks of the ſaid lands, 
rents, and ſervices thereby due, and penalties 
when incurred, in ſo far as ſhe has right there- 


to under the liferent-infefrment above men- 


tioned: AND with pow to the ſaid W. C. 
and his foreſaids to output and input tenants 
on the ſaid lands, AND generally every thing 
in the premiſſes to do, which the ſaid M. A. 
with the conſent of her ſaid huſband, could 
have done before granting hereof: wricn 
Tack and aſſignation the ſaid J. A. BIN DS and 
OBLIGES himſelf to wakRANT from all facts 
and deeds done or to be done by him preju- 
dicial hereto, AND the ſaid M. A., with con- 


ſent of her ſaid huſband, BTINDS and oBLIGES 


herſclf to WARRANT the ſame from all facts 
and deeds to be done by her prejudicial hereto, 
aiter the death of her preſent huſband, in caſe 
the ſhall ſurvive him. As ALso, the ſaid J. A. 
BINDS and OBLIGES him to FREE and RE- 
LIEVE the ſaid W. C., and his foreſaids, of all 
feu-duties due to the ſuperiors of the ſaid 
lands, and of all miniſters ſtipends, ſchool- 
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maſters ſalary, ceſs, and other public bur: 
dens, due for the crop and year f 
and all preceding years ſince the cornmence- 
ment of the ſaid M. A.'s liferent-right, the 
ſaid W. C., and his foreſaids, relieving them 
thereof in all time thereafter: Fox WIC 


CAUSES, and ON the OTHER PART, the ſaid 


W. C. BIN DS and OBLIGES him, his heirs, 


executors, and ſucceſſors whomſoever, renoun- 


cing the benefit of diſcuſſing them in their 
order or priority, to CONTENT and PAY to 
the ſaid M. A. during her life, and to the faid 
J. A. for his intereſt, the ſum of L. Ster- 
ling, in name of annuity or tack-duty yearly, 
at two terms in the year, Whitſunday and 
Martinmas, by equal portions, beginning the 
firſt term's payment at Whitſunday i 
and the next term's payment at Martinmas 
thereafter, for the crop and year , and 
ſo forth termly and yearly thereafter during 
the lifetime of the ſaid M. A.: THAT 18 70 
SAY, the ſaid M. A. ſhall have half a years 
payment of the ſaid annuity, and no more, in 
place of each term's rent, to which, as life- 
rentrix, by way of locality, ſhe would have 
been entitled, had this preſent agreement never 
been entered into, WITH L. Sterling of 
liquidate expences for each term's failure, ANÞ 
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the legal intereſt of each term of the ſaid an- 


nuity or tack- duty from the time of its falling 
due, and during the not- payment thereof; 
ax D with this PROVISION ALso, that if two 


terms rent or annuity ſhall run into the third 
unpaid, this preſent tack and aſſignation ſhall 
from thenceforth, in the option of the ſaid 
M. A. and her ſaid huſband, become void and 
null, as if the fame had never been grant- 
ed; and it ſhall be lawful for the faid M. A. 
and her huſband, to enter into the poſ- 
ſeſſion of the ſaid lands, and ro the uplifting 
the rents and daties thereof, and that without 
the neceſſity of any declarator of irritancy of 
this tack, or other proceſs for that effect; to 
which the ſaid W. C., for himſelf and his fore- 
fads, hereby expreſsly conſents and agrees. 
AND PURTHER, the ſaid W. C. BIN DS and 
0BL1GEs himſelf not to fet any tacks with di- 
minution of the rental, or for a graſſum, ſo that 


if the ſaid M. A. and her huſband ſhall have 


occahon to recur, on the ſaid irritancy, to the 


polleihon of the faid lands, the yearly rent 
and value thereof may not be diminiſhed or 


Impaired through any act or deed of the ſaid 


W. C.'s: AND FURTHER, in regard the ſaid 

*. A. and her ſaid huſband have, by this tack, 

ceded and given up to the ſaid W. C. the poſ- 
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ſeſſion of the ſaid manſion-houſe, offices, gar. Ml for 

den, and pertinents, as well as the rents of the 
aid larids>the ſaid W. C. hereby paſſes from, MW witr 
and DISCHARGES all obligations incumbent on 
the ſaid M. A., or action competent to him Ir 
againſt her and her ſaid huiband, for uphold. MW garc 
ing and maintaining the ſaid manſion-houſe leaſe 
and offices in repair, or for upholding the park. aſſig 
dikes, or tenants houſes on the ſaid lands, o clair 
any other obligation to which ſhe may be ant 
liable in law as a liferentrix, by way of local. piry 
ty: AND LASTLY, it is hereby declared, that ſum 
the whole tacks of the ſaid lands are herewith MW on t] 
delivered up to the ſaid W. C. to be uſed as ¶ be pi 
his own writs, in conſequence of this agree- WM clau 
ment, in all time coming: AND BOTH Par- if © as 
TIES BIND and OBLIGE them and their fore- WI © ci 
ſaids to IMPLEMENT and FULFIL the premiſſes WW © vu 
to each other, under the penalty of L. it 
Sterling, to be paid by the party failing to re! 
the party performing, or willing to perform “ th: 
his part thereof, and that over and above m. 
performance: Axp they coNnsENT to the * lit: 
REGISTRATION hereof in the books of Coun- wi 
cil and Seſſion, or other Judges books compe- the 
tent, that letters of horning on ſix days charge, f rer 
rer 


and all other execution neceſſary, may paſs on 
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form; and thereto they conſtitute 
t their procurators. In 


witneſs whereof, &c. 


A 


In a liferent-leaſe, queſtions may ariſe in re- 
card to the life of the liferenter, and in ſuch a 
leaſe as the preceding one, were the rent to be 
aſſigned by the liferenter, the aſſignee might 
claim it, until a proof were brought by the ten- 
ant of the death of the liferenter, or until the ex- 
piry of a century, during which period the pre- 
ſumption of life prevails, and renders all proof 
on the part of the aſſignee unneceſſary. It might 
be proper therefore in ſuch a leaſe, to throw in a 
clauſe of this kind. © PRovIDING ALWAYS, 
„as it is hereby expreſsly PROVIDED and DE- 
„ CLARED, that if, from the liferenter's lea- 


les MI © ving this country, or from any other cauſe, 
* 1t {hall not be generally known that the life- 
to Ml © renter is in life, then, and in that caſe, it 
rm Wl © hall be in the power of the tenant to de- 
ve mand, from thoſe claiming in right of the 
he MI © liferenter, evidence of his exiſtence; and 
n- © vithout legal and complete evidence thereof, 
e-. che tenant ſhall be ar liberty to retain the 
ge, rents payable under this leaſe; but which 
on rents ſo retained ſhall be demas at 


on 88 2 


* / Legſts. 


ce any time thereafter, on production of the 
« proper evidence for proving the exiſtence 
« of the liferenter.” 


Leak of Parks and Incloſures for Fam and 
Hay fer une Year. 


It may be neceſſary in the management of 
an eſtate, to ſet the incloſures which are gene- 
rally in the poſſeſſion of the family, from year 
to year. This may be done in the following 
manner: 


ARTICLES and ConDITIONS of Roup of the following Par li ur 
Iuncloſures, part of the Eſlate of Ii. viz. the M Park and th 
N Park for Paſture, and of the following Parks of the ſaid 

EJlate in Hay for cutting, viz. the O art and P Park, aid 

that during the enſuing Seaſon, to be expoſed 1 Public Row, 

by A. B. Factor on the faid Flate, on the Grounds of itt 
faid Lands, the Day of next, in Terms of previ 


ous Advertiſements, 


FirsT, That the M park and N park, all 
parts of the mains of L. ſhall be ſer ſeparately 
for graſing, during the enſuing ſeaſon, to the 
higheſt bidder ; and the perſon or perſons pie- 
ferred ſhall pay the ſum or rent offered by 
him or them reſpectively, without any claim 
ot deduction on any account whatever. 
DECOND, That the perſon or pcrions prefer: 
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he red to the ſaid parks for graſing, ſhall enter to 
ce the poſſeſſion of them, and be entitled to put 
in cattle on the firit day of May next, and ſhall 
give up their poſſeſſion, and take out their cat- 
1 tle, againſt the firit day of November next. 
TuIRD, That no cattle accuſtomed to break 
over incloſures, and no ſheep, ſhall be brought 


a into any of the ſaid parks; and when any of 
ne. the cattle ſhall be found to have that cuſtom, 


they ſhall be put out of the park, and the per- 
15 {on who has poſſeſſion of the park ſhall be lia- 
ble in all the damage that may have been 
done. 
th FourRTH, That the O park and P 1 al- 
jul WW ſo part of the ſaid mains of L. and at preſent 


4 laid down in hay, ſhall be ſet for cutting for 
A the enſuing ſeaſon in the following lots, vizs 


Lot 1. of the O park to conſiſt of three rigs, 
from the eaſt fide of the ſaid park, Lot 2. 
to conſiſt of, &c. : 

Fir Tn, That the perſons preferred to 3 
the hay {hall have liberty to cut the ſame only 
once. That they thail be entitled to dry and 
make their hay, each upon his own lot, and to 
lack it thereon. But they ſhall be obliged to 
carry off the hay from the ground againſt the 
arſt day of September. Thoſe who have the 
lots next to the dikes, ſhall have the graſs 
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into the dikes in addition to their 


lots. 
S1xTH, That the perſons preferred to cut. 
ting the hay, ſhall have no right to paſture 


cattle on their reſpective lots, they only being 


allowed to bring 1n their horſes when actually 


leading their hay. | 
SEVENTH, That when there are road; 


through any of the parks to be ſet either in 
hay or for graſing, they may be uſed by per- 
ſons having occaſion ſo to do. 
EiGHTH, That the dikes and gates of the 
different parks hereby expoſed to roup, ſhall 
be put into complete repair before the entry of 
the perſons who ſhall be preferred, and they 
ſhall be bound to keep them in repair and leave 


them fo at their removal. 


NinTH, That the price of the graſings and 


Kay lots above mentioned, ſhall be payable 


againſt the eleventh day of November next, at 
the houſe of L. with intereſt from that time 
during the not payment, and the perſons prefer- 
red ſhall, immediately after the roup, grant bulls 
for the price of the graſings and hay purchaf: 
ed by them, alongſt with a ſuthcient cautioner, 
to the ſatis faction of the expoſer, payable at 
the time and place above mentioned, and ſhall 
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be at the expence of the ſtamp-paper for the 
bills and each for the auctioneer, 
| TenTH, That the perſons preferred ſhall 
each ſubſcribe the minutes of roup to be writ- 
ten hereon, and by ſo doing ſhall become bound 
to the above terms in all points, and thereby 
conſent to the regiſtration of the ſaid minutes 
in the books of Council and Seſſion, or others 
competent, that letters of horning on fix days 
charge, and all other execution, may follow on a 
decree to be interponed hereto in common form; 
and thereto the ſaid A. B. CONSTITUTES 

| as Procurators, &c. 
In WIT NESSS WHERE OT, &c. 


Minutes of Procedure, 


At L. the ſixth day of March 1787 years, 


WHICH DAY, the following parts of the eſtate 
of L. being expoſed to roup for graſing and 


cutting in hay for the enſuing ſeaſon, in the 


lots before and after ſpecified, the perſons 


aiter named were preferred thereto in terms 
of the forgoing articles, at the ſums annexed to 
their names, and for which ſums bills have 
been regularly granted, viz, 
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| Names of the © -Names of thoſe Lots; 075 Rents 
Parks, | preferred. | 
— 
NM park, 5 B. C, one park L. 13 2 
N park, | Dx; one park L. 8 11 © 


5 1 5 

O park I F. G. Lot 1. three rigs 2 3 0 
H. I. : tee rips 16 © 
K. 3. three rigs 1 13 0 

'P park, Fr M. Lot i, three rige 1 5 8 
N.: 0. Bat 2, threr rige 1 1 
L. 31 40 © 


1 


W suBscRIBERSwhoſe names are inſerted a. 
bove, as being preferred to the above lots at 
the rates above ſpecified, do hereby acknow- 
ledge that we have purchaſed the liberty of 
graſing and cutting hay to the extent foreſaid, 
aiid in terms of the conditions within written; 
and we therefore do hereby bind and oblige our- 
ſelves to perform the whole conditions and obli- 
gations reſpectively incumbent on us by the 
foregoing articles, and we conſent to the regiſtra- 
tion hereof, with the ſaid articles, in the books 
of Council and Seſſion, in terms, and to the 
effect of the foregoing clauſe of regiſtration; 


and chereto coN NSTITUTE 
| our procurators, &c. 


In witneſs whereof, we have ſubſcribed theſe 
preſents, written by K.ec. in common 


form, 
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Theſe minutes will not only ſerve as a *8 
voucher to the factor, but they admit of be- 1 
ing previouſly prepared, and require only the | [8p | 
names and ſums to be filled up in the ſtate, T8 
which greatly facilitates the buſineſs, Where 1 
parks are to be ſet for ploughing, it will be pro- 1 | 
per to conſider whether they be aſtricted to 1 
any mill, and to bind thoſe preferred accord- "EY 
ingly. 8 
"Bl 
ALTERATIONS ON THE LEASE, 1 | 
; „ 
p Ari f 5 from the Plans adopted for managing the | 8 | 
1 Farm. 8 
4 When we conſider the relative ſituation of land- 
ic, tord and tenant, how much it is in the power 
of the one to injure the other, and in how - 
= many points their intereſts become ſeparate, it 
5 is evident that there is no contract where the 
be terms will be more difficult to arrange, or where 
bo the conditions may be evaded with greater fa- 
ality, | Even with the beſt intentions on both 
4 lides, it would be no eaſy matter to ſettle the 
erms of this contract for the true benefit of 
4 all concerned; and thoſe who ought to be | 
of Judges, ſmile at the fancy of preſcribing rules 1 
101 tor operations ſo entirely dependent on con- 


cho Hh 1 


— . . CI 
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f tingencies as thoſe of en muſt neceſſary 
be $0 er | | 


Waben is ehe to the in ap- 
plicable to all caſes, or even to lay down rules 


for the management of a particular farm; but 


this at leaſt is certain, that the preſcribing and 
arranging of theſe rules forms a ſcience by itſel. 
I ſhall not therefore preſume to do more than 
to give a few inſtances of the conditions rela- 
tive to the management of a farm, from leaſe 
where there appears to have been particular at- 
tention paid to this ſubject : : they will ſhow at 
leaſt in what manner ſuch conditions are com- 
monly expreſſed. 

The firſt example I ſhall: give, is ahi of a 
leaſe from Mr Donaldſon's © Preſent State of 
« Huſbandry in Great Britain,” which he tells 
us 18 the moſt perfect of the kind he has met 
with. | | e 


Leaſe from Mr Donalaſon's Ergen State / 
0 | 


I is CONTRACTED, AGREED, and ENDED, 
between A. B., proprietor of the ſubjects here. 
by ſet, oN THE ONE PART, and C. D. 0 
THE OTHER PART, in manner following: 
THAT is to say, The ſaid A. B. has SET 


oth 
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heit 
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com 
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ther 
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gror 
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free- 
land; 
or th 
or 0: 


| ratio: 


alwa. 
C. D. 
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the a 
mine. 
party 
A. B. 


Of Lee. — 
and, in confideration of the yearly rent and 
others after ſpecified, SETS, and in TACK and 
ASSEDATION ef 2 to the ſaid C. D. and his 


heirs, all and whole the lands of TY S 
&e. lying within the pariſh' of „ and 
county of „, and that for the full and 


complete pace of nineteen | years and crops 
from and after the entry of the ſaid C. D- 
thereto, which is hereby declared to be, as to 
the arable lands, meadows, and paſtures, at 
the ſeparation of this preſent crop from the 
ground, and as to the houſes, at the term of 
Martinmas, both in the year 3 RES1Z- 
vivo to the ſaid A. B., his heirs or aſſignees, 
full power to ſearch for, and work, coal, and 
other minerals or metals, to quarry lime and 
fre- ſtone, and to dig marl in any part of the 
lands hereby ſet, and to apply the ſame to his 
or their uſe; with power alſo of making roads, 
or of building houſes neceſſary for ſuch ope- 
| rations ; the ſaid A. B. and his foreſaids being 

aways bound and obliged to pay to the ſaid 

C. D. and his foreſaids all ſurface-damage that 

may be done to the grounds by the exerciſe of 
the above powers, as the ſame ſhall be deter- 
mined by two men, one to be choſen by each 

party: RESERVING ALSO power to the ſaid 
N. B. and his foreſaids to ſtraighten and alter 

1 
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the marches of the ſaid lands with thoſe of the 
_ adjoining lands; and if it ſhall happen, in 
conſequence of ſuch alteration of the march of 
the ſaid farm, that any ground ſhall be added 
thereto, or taken therefrom, then the rent of 
ſuch ground {hall be aſcertained by two per: 
ſons to be choſen in manner foreſaid, and the 
ſame ſhall form either an addition or deduction 
from the above rent, as the caſe may happen; 
AND FURTHER RESERVING to the ſaid A,B, 
and his foreſaids full power, at any time during 
the currency of this leaſe, to aſſume the pol- 
ſeſſion of ſuch part or parts of the lands hereby 
ſet, as he ſhall think beſt, whatever the form 
or ſituation of them may be, for the purpoſe 
of planting the ſame with trees, providing 
that the part or parts ſo. taken ſhall not in 
whole exceed the number of Scots acres, 
and that fix months previous notice ſhall be 
given to the tenant, of the ſaid A. B. 's inten- 
tion to aſſume the ſame; and the ſaid C. D. 


being entitled to a deduction from the rent of 


ſaid farm, at the rate of for each acre 
of the lands ſo aſſumed; and the ſaid A. B. 
being bound to fence and incloſe ſuch plant- 
ing in a ſufficient manner at his own en 
pence, (here any other reſervations which ma) 


be thought neceſſary will be inſerted); WIE 


TA 
and 
der 
ſaid 


aga 
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Tack above written the ſaid A. B. binds 
and obliges him, his heirs, and ſucceſſors, un- 
der the reſervations foreſaid, to warrant to the 
ſaid C. D. and his foreſaids, at all hands, and 
againſt all deadly, as law will: Fox WHICH 


causEs, and oN the OTHER PART, the ſaid 


C. D. BIN DS and oBLIGES himſelf, his heirs, 
executors, and ſucceſſors whomſoever, to pay 


to the ſaid A. B., his heirs, and aſſignees, the 


ſum of L. Sterling of yearly rent for the 


ſubjects hereby ſet, at Whitſunday and Mar- 


tinmas, by equal portions, beginning the firſt 
term's payment of the ſaid rent at Whitſun- 
day „and the next term's payment at 
Martinmas thereafter, for crop and year 6 
and ſo forth, yearly and termly, during the 
currency of this leaſe, with a fifth part more 
of each term's rent of liquidated expences in 
caſe of failure, and the legal intereſt of each 
term's rent from and after the reſpective terms 
of payment during the not- payment of the 
ſame; and alſo to deliver yearly to the mini- 
ſter of the pariſh of the proportion of 
victual-ſtipend payable to him from the ſub- 


jets hereby let, che ſaid A. B. and his fore- 


laids being obliged to give a diſcount to the 
laid tenant and his foreſaids out of the rent 
above ſpecified, for the quantity of victual ſo 
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delivered, according to the fiars of che county 
and further, to pay the proportion of ſchool. 
maſter's ſalary, and ground-officer's dues pay- 
able from the lands hereby ſet; and to carry 
when required, at his own expence, 

tons of coals yearly from to the manſion- 
houſe of the ſaid A. B. at or to pay 

for each deficient ton of coal; declaring, that 
if the carriage of the ſaid coals is not demand. 
ed by the ſaid A. B. or his foreſaids within 
the year, the tenant ſhall not be liable to per- 
form the faid carriages in any other year, nor 
liable to any demand on that account: Ax 

FURTHER, the ſaid C. D. binds and obliges 
| himſelf and his foreſaids to reſide with his or 
their families on the lands hereby ſet, during 
the currency of this leaſe; and to conſume, by 
his cattle, the whole fodder that ſhall be raiſed 
on the ſaid farm, and that he ſhall not ſell nor 
other wife diſpoſe of any part thereof, hay, and 


wheat-ſtraw' for thatch, only excepted, and | 


that he ſhall apply to the lands hereby ſet the 
whole dung made thereon ;' and ſhall properly 
labour and manure the ſame; and not crols 
crop it during the firſt ſeven years of this leaſe, 
by ſowing wheat after wheat, oats after oats, 
wheat after oats, or oats after wheat, and hall 
in no way waſte, run out, or deteriorate the 


| {laid 


Prof 
the 
ges! 
lowi 
VIZ, 

part: 


| grou 


tion 
part 
and 

eigh 
whit 
buſh 
the t 
vent! 
bh 
with 
bein! 
in th 
of cr 
of th 
of tl 
and 
ſeven 
graſs 
himſ 
tion 


Of Le. - 336 


| aid lands; but, on the contrary, ſhall uſe all 
proper means for meliorating and improving 
the ſame; and the ſaid C. D. binds and obli- 
ges himſelf and his foreſaids to obſerve the fols 
lowing rules in the cultivation of the ſaid farm, 
viz, the whole farm ſhall be divided into ſeven 
parts, as nearly equal as the ſituation of the 
grounds will permit, and the following rota- 
tion of crops ſhall be obſerved; one ſeventh 
part {hall be ſown the firſt year with turnips 
and potatoes; the ſecond year with barley, and 
eight pounds of red clover, eight pounds of 
white clover, four pounds of rib-graſs, and a 
buſhel and a half of rye-graſs ſeeds; per acre 
the third, fourth, and fifth years the ſaid. ſes 
venth part of the farm ſhall be in graſs ; the faxth 
year it ſhall be own with oats, and the ſeventh 
with barley; the ſaid C. D. and his foreſaids 
being left to their own diſcretion in bringing 
in the remaining parts of the farm to chis mode 
of cropping, ſo that from and after the expiry 
of the firſt ſeven years of this leaſe one ſeventh 
of the farm ſhall be regularly under turnips 
and potatoes, two ſevenths under barley, one 
leventh under oats, and three ſevenths in 
graſs; and the ſaid C. D. binds and obliges 
limſelf and his foreſaids to adhere to the rota- 


ion of cropping hereby preſcribed during the 
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years then remaining of this leaſe, and to leave 
the farm in that order of cropping at the ex 
piry thereof: And in regard that the rent he. 
fore mentioned is ſtipulated for theſe methods 
of culture, therefore in caſe the ſaid C. D. or 
his foreſaids ſhall crop the lands, or any part 
thereof, in a manner different from the me- 
thods hereby preſcribed, the ſaid C. D. binds 
and obliges himſelf and his foreſaids to pay to 
the ſaid A. B. or his foreſaids, at the term 
of Whitſunday after every ſuch crop, the ſum 
of of additional rent for each acre that 
{ſhall have been cropped differently from the 
rotation .of cropping hereby preſcribed ; and 
which additional rent ſhall be ſubject to no 
modification: AND FURTHER, the ſaid C. ). 
BINDS and oBLIGEs himſelf to allow the in- 
coming tenant to ſow graſs-ſeeds in that ſe⸗ 
venth part of the farm which ſhall be under 
barley after turnips the laſt year of this leaſe, 
and that without any payment or deduction 
of rent: AND IN REGARD that the whole hou- 
ſes of the farm (which are hereby declared by 


both parties to be in ſufficient order) have 


been valued and appriſed by perſons choſen 


by the ſaid A. B. and C. D. and aſcertained 


to be worth the ſum of L. Sterling; there- 


fore the ſaid houſes are to be wholly upheld 


and 
foreſ 
curre 


| of, t 


and ; 
77 
the e 
foreſ 
oblig 
amor 


foreſ 


and kept in repair by the ſaid C. D. and his 
foreſaids, at their o.] expence, during the 
currency of this leaſe; and at the expiry there- 
| of. the ſaid whole houſes ſhall be again valued 
and appriſed by two perſons, one to be choſen 


by each party; and in caſe the valuation at 


the expiry of this leaſe ſhall fall ſhort of the 
foreſaid valuation, the ſaid C. D. binds and 
obliges himſelf, and his foreſaids, to pay the 
amount of the deficiency to the ſaid A. B. or his 


foreſaids; but in caſe the valuation at the ex- 


piry of the leaſe ſhall exceed the ſaid ſum of 
L Sterling, the ſaid C. D. and his 
foreſaids ſhall have no claim for the value of 
ſuch meliorations*. - AND FURTHER, the ſaid 
C. D. zixNDs and oBLIGEs himſelf and his 
foreſaids, upon their own expence, to inſure 
from fire, in ſome proper office to be approved 
of by the ſaid A. B., the whole houſes built, 
or to be built on the ſaid farm, at ſuch ſum as 
ſhall be equal to the value thereof: DEcLAR- 
Inc, that if any deterioration ſhall happen to 
the faid houſes by at the W 


4 34 E : 60 


Mr Donalifm 3 that when new nd are neceſ- 
ſary, in the ſouthern parts of Scotland, the proprietors general- 
ly agree to advance a ſum for defraying the expence of materials 


ad workmanſhip, the tenaut bearing the expence of the car- 
apes, 
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of this leaſe, the ſaid C. D. Gt his foreſaidg 
Mall be Bable to make good the damages to 
the ſaid A. B. and his foreſaids: AN as the 
lands hereby. LET are at preſent completely! in. 
cloſed, ſubdivided, and fenced, which inclo. 
ſures and Rc amount by valuation to the 
ſum of L. Sterling, the ſaid: Fas D. 
BINDS and OBL1GEs himſelf and his foreſaids 


to preſerve the ſame in a proper manner, du- 


ring the currency of this leaſe, by regularly re- 
pairing any breaches chat may happen in the 
ſame; and alſo from time to time, as occaſion 
may require, to cut and make proper ditches 
and drains through the ſubjects hereby let: 
DECLARING, that in caſe the ſaid C. D., or 
his foreſaids, {hall neglect regularly to repai 
the breaches that may happen in the fences, 
or to cut and make proper drains, within one 
month after he or they ſhall be required ſo to 
do by the ſaid A. B., or his foreſaids, then, 
and in that caſe, the ſaid A. B., or his fore- 
ſaids, ſhall be at liberty to employ proper per- 
fons to execute the ſame; and the ſaid C. P. 
binds and obliges him, and his foreſaids, to pay 
to the faid A. B., or his foreſaids, the amount 
of the expence ſo incurred, on production of 
the workmens accounts and receipts, without 
farther proof : DECLARING, that the ſaid in- 
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cloſures and ferices "ſhall be valued at the ex- 
piry of this leaſe, and the deterioration, if any, 
paid by the ſaid C. D. and his foreſaids in the 
ſame way as in the caſe of the houſes above men- 


foreſaids, becomes bound to protect all trees 
planted, and to be planted on the ſaid farm in 
virtue of the ſaid reſerved powers, during che 
currency of this leaſe; and in caſe any of the 
trees or plantations ſhall be damaged or de- 
ſtroyed, whether by himſelf or others, then, 
and in that caſe, the ſaid C. D. and his fore: 
ſaids, ſhall pay ſuch damage as may be aſcer- 
tained, and that in terms of the acts of parlia- 
ment made for the preſervation of planting. 
FURTHER, the ſaid C. D. binds and obliges 
himſelf and his foreſaids, to give over to the 
incoming tenant the whole dung that may be 
remaining unuſed, together with the crop of 
turnips that ſhall be on the farm at the expiry 
of the leaſe, the value of which ſhall be aſcer- 


each party. AND FURTHER, the ſaid C. D. binds 
and obliges him and his foreſaids to remove 
him and themſelves, their ſervants and ſtock- 
ol! ing, from the poſſeſſion of the ſubjects hereby 
ut let, at the expiration of this leaſe, and that 


n- without any previous warning, OT - proceſs of 
U u 2 


tioned ; and the ſaid C. D., for himſelf and his 


tained by two perſons, one to be choſen by 
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removing inſtituted for that purpoſe, (Here wil 
follow any additional obligation on the tenant that 
particular circumſtances may | render neceſſary) 
AND BOTH PARTIES BIND AND (OBLIGE 
themſelves and their foreſaids, in caſe any dil. 
pute ſhall ariſe betwixt them reſpecting the 
true meaning or intent of all or any of the 
.clauſes and obligations herein contained, to 
REF ER the ſame to the determination of two 
perſons, one to be choſen by each party, whoſe 
judgment ſhall be final and binding on both 
parties, And in caſe either party ſhall fail o 
delay to name an arbiter for ſettling ſuch dif 
putes, for the ſpace of one month after a for: 
mal ſubmiſſion ſhall have been preſented to 
him, and he ſhall have been required to make 
ſuch nomination, by a writing under the 
hand of the other party, it ſhall and may be 
lawful for the arbiter named by the party pre 
ſenting the ſubmiſſion, and making ſuch re 
quiſition, to proceed to determine the ſaid di 
putes as ſole arbiter; and the determination of 
the arbiter or arbiters ſo named ſhall be final 
and binding on both parties; DECLARING 
That in every caſe where a reference is hereb 
made to arbiters or valuators, in virtue of 
theſe preſents, it ſhall be in the power of ſuch 
arbiters or valuators, in caſe of a difference 1 
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opinion, to name an overſman to decide be- 
tween them, whoſe deciſion ſhall be as binding 
on the parties as if he were to be choſen. by 
themſelves. AND LASTLY, Both parties BIND 
and 0BLIGE themſelves and their foreſaids to 
implement their reſpective parts of the premiſ- 
ſes to each other, under the penalty of L. 
Sterling, to be paid by the party failing to the 
party performing, or willing to perform, over 
and above performance. AND they CONSENT to 
the REGISTRATION hereof 1n the books of Coun- 
ciland Seſſion, or other judges books competent, 
that letters of horning, on fix days charge, and 
all other execution neceſſary, may paſs thereon 
in form as effeirs; and thereto they consT1- 
TUTE their procurators, &c. 
IN wITNESS WHEREOF, &c. 


The next example conſiſts of the articles and 
regulations provided for the leaſes of a very 
extenſive property, to which particular atten- 
tion would no doubt be paid. 


ARTICLES and REGULATIONS fettled by the Commiſ- 
ners of Miſs H. S. of S. to be obſerved by the - Tenants 
of the Lands belonging to her within the Sheriffdom of Ayr, 
whoſe Tacks ſhall be made to bear relation to the ſame. 


I. All aſſignees, whether legal or voluntary, 
and all ſubtenants, are excluded; heirs-por- 
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| tioners are alſo excluded, the eldeſt daughter 


being to ſucceed without diviſion :' But power 
is given to a tenant having children, to appoint 


any one of his children he * to Tucceed 


Wim! in his leaſe. 
ka 5 The tenants muſt reſide with their fi 
milies upon their farms, and always have 


ſufficient ſtocking thereupon. 


III. The lands ſhall be managed and crop 


ped bythe tenants during the currency of their 


tacks, in the following manner, viz. The 
farms being laid out into three parts or divi- 


ſions, no more than one of theſe parts ſhall 


be in tillage at one time, (the remaining 
two thirds being kept in graſs); and before 


breaking up any of the ſaid three diviſions, 
the tenant ſhall be bound to lime the ſame, at 
the rate of one hundred bolls of lime to each 
acre: And the ſaid third part in tillage for the 
time ſhall not be laboured more than three 


| years, but ſhall be laid down with clover and 


graſs-ſeeds the third year, at the rate of at leall 
two buſhels of graſs-ſeeds, and ſix pounds of 
clover, to each acre; and then it ſhall lie fix 
years in graſs, in the firſt of which it ſhall be 
cut in hay, and the remaining five years it 
ſhall be paſtured only : And before breaking 
up the ſaid third part again, the tenant ſhall 


ne * 


be bound to lime the ſame, at tlie rate of ſixty 
bolls of lime per acre, or to lay thereon dung 
at the rate of eighty carts per acre: And the 
remaining two diviſions of the land ſhall be 
laboured, managed, limed, and dunged, i 

the exact ſame manner with the firſt di- 
ſion, as above ſtated; and the ſaid three di- 
viſions ſhall continue the ſame rotation du- 


ring. the currency of the tack; ſo that at 


no time ſhall there be more of the farm in til- 
lage than one third, the remaining two third 
parts being always in graſs: DECLARING, That 
if the tenant ſhall at any time contravene any 


of the above ſtipulations, he ſhall be obliged 


to pay L. 5 Sterling yearly of additional rent 
for every acre laboured or cropped contrary to 
the regulations above ſpecified, after the ſaid 
contravention has taken place; and ſhall pay 
ſeven pence for every boll of lime, and one 
ſhilling Sterling for each cart of dung, he ſhall 
tail to lay on the lands, as above mentioned. 
IV. The tenants. {hall be bound to preſerve. 
the graſs that ſhall be ſown by them during 
tae laſt year of their poſſeſſion, and ſhall not 
paſture or allow any of their beſtial to treſpaſs 
thereupon after the ſeparation of. the crop from 
the ground, under the penalty of paying twen- 
ty thillings Sterling for each of their beſtial 
tat may be found paſturing upon the ſame. 
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V. The whole ſtraw and: fodder (hay er. 
cepted that ſhall grow on the reſpective farms, 


ſhall 'be/eaten and conſumed thereupon; and the 


tenants ſliall be bound to lay on their reſpective 
farms the whole dung that ſhall be made there 
upon, and upon no account to ſell or gift away 
any part of their fodder or dung; and they ſhall 
be obliged to leave the whole dung made upon 
the farm the laſt year of their poſſeſſion, care- 
fully gathered together, for the uſe and behoof 
of Miſs 8., to whom the ſame ſhall belong, 
without paying any conſideration therefore: 
DECLARING, That if they, notwithſtanding 
hereof, take upon them to ſell or gift away any 


of the ſaid fodder or dung, they ſhall be bound 


to pay to Miſs S., the proprietor, the ſum of 
48. 6 d. Sterling for every threave of fodder, 


and 1 8. 6 d. Sterling for each cart of _ lo 


* 


ſold or gifted away. 

VI. The tenants ſhall deep no ſheep upon 
their farms, without having permiſhon in wri- 
ting ſo to do from the proprietor or her factor 
for the time, under the penalty of paying L. 1 
Sterling for each ſheep that {hall be found paſ- 
turing on the lands. | 

VII. The tenants ſhall be bound to main- 
tain and uphold | in good and ſufficient condi: 
tion and repair, the whole houſes, We 
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ſes, dikes, drains, hedges, ditches, and gates, 
upon their reſpective farms, exiſting at their 

entry, or which may be built and made there- 
upon during the currency of their tacks, and 
to leave the ſame at their removal in the like 
good and ſufficient repair, all upon their own. 
charges and expences : And in order that any 
new hedges which ſhall be planted may be 
properly preſerved, the tenants ſhall be obliged. 
to clean and weed the ſame in a ſufficient man- 
ner, twice a-year for the firſt five years after 
the hedges are planted, 

VIII. In caſe the proprietor, or her factor, 
ſhall at any time find the houſes, dikes, drains, 
hedges, ditches, or gates neglected, or in diſ- 
repair, power and liberty 1s reſerved to her to 
order the ſame to be put into proper and ſuffi- 
cient repair and condition; and the expence 
thereof being aſcertained by the workmens re- 
ceipts, or by an account certified by the fac- 
tor, the tenant ſhall be obliged to pay the 
lame, with intereſt from the date of the re- 
ceipts, or of the ſaid certified account. 

IX. In caſe it ſhall be judged proper to 
make any alterations on the farms, either by 
Iraighting marches, or by excambing lands 
with the neighbouring heritors or tenants, the 


tenants ſhall be obliged to concur and acqui- 
Vol. II, X x 
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mills to which their ref} pective lands have been 


cording to law. 
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eſce therein; and the variations thereby oc; Ml tha 
fioned in their rent, whether from an increaſe pol 
or decreaſe thereof, ſhall be determined by two fro! 
neutral n to be named by the landlord . tha 
and tenant. SE AIC AE. 4 mii 

X. The e reſerves all mines, me- plo 
tals, and coal, quarries of ſtone and lime, marl, the 
and other foſſils, within the bounds of the WM / 


_ lands let, with liberty to work, win, and away- the 


carry the ſame; and for that purpoſe to fink nat 
pits, build houſes, make roads, and erect any run 


neceſlary works thereupon ; the tenants being 8. 
allowed ſuch {urtace-damages, and ſuch abate- WW boo 
ment of rent, as {hall be determined by two pro 


neutral perſons to be mutually appointed by tior 


the parties. 
XI. The rendnts are to be thirled to the 


in uſe to be aſtricted, and ſhall pay mill- dues, 
and perform ſervices to mill and kiln, conform 
to uſe and wont. 
XII. The tenants ſhall attend hs courts of 
the barony (within which their reſpective 
farms lie) when ſummoned thereto, and obey 
the acts, decreets, and regulations thereof, ac- 


XIII. Whatever the term of entry may be, 
the term of removal from that part of the farm 


ive 
ey 


ac 


be, 


you 
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that is in tillage the laſt year of the tenant's 
poſſeſſion, ſhall be at the ſeparation of the crop 


from the ground of each reſpective ſteld; ſo 
that whenever one field is cleared, the 1 inco- 


ming tenant may enter to it for the purpoſe of 


ploughing only, although the crop may not be 
then ſeparated from the other fields. 

And Mrs M. S., widow of J. S. of B., and 
the Honourable A. M. of H., one of the Se- 
nators of the College of Juſtice, two and a quo- 
rum of the Commiſſioners of the ſaid Miſs H. 
S., CONSENT to the regiſtration hereof in the 
books of Council and Seſſion, or of any other 
proper Court, therein to remain for preſerva- 
tion; AND CONSTITUTE 


ele procurators, &c. IN WITNESS WHEREOF, 


&c. written by Executed in 1787. 

But without entering more deeply into this 
ſubject, I muſt obſerve, that there is a form 
of the leaſe, which, if it ſhall anſwer the ex- 
pectations that have been entertained of it, 
will afford a much better means of ſecuring 
the intereſt both of maſter and tenant, than 


can be attained by any preconcerted plan of 


management. 
The leaſe to which I allude owes its origin 
to the late Lord Kames, and has been conſider- 
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ed by the beſt practical writers on agriculture 
as of the firſt importance. Dr Anderſon, in 


his General View of the Agriculture of Aber. 


deenſhire, ſpeaking of this leaſe, ſays, © Ty 
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cc 
cc 
cc 


71 


* 
cc 
cc 


cc 


(e 


40 


effect theſe things (that is to ſecure alike the 
intereſt 'of - landlord and tenant), appeared 
to me, for a great many years, to exceed 
the powers of human ingenuity to deviſe,— 
It has been done, and the public are obli- 
ged to the late Lord Kames for this excel. 
lent device. His Lordſhip: propoſed, that 
the leaſe ſhould extend to an indefinite num- 
ber of years, conſiſting of fixed periods, at 
the end of which a riſe of rent ſhould take 
place, with permiſhon to, the tenant, at the 


period of each of theſe riſes of rent, to give up 


his farm if he ſhall fee proper, and granting 
a ſimilar power to the landlord, upon proper 


terms, to reſume his land if he ſhall think 
fir.” Dr Anderſon then goes on to explain 
more fully the nature of the leaſe; and he 


concludes with this obſervation : “ Such are 


« © 


c 


c 
ce 
Lc 


£6 


the outlines of that plan of a leaſe that his 
Lordſhip has propoſed.” By this plan the 
tenant's hands are not tied up by reſtrictive 
clauſes, dictated by ignorance, under the 
pretext of ſecuring the intereſt of the land- 
lord. His intereſt is ſecured in a much 


* 


g 
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« more effectual manner, while the tenant is 
left at full liberty to avail himſelf of his 
« knowledge, his ſkill, and his induſtry, In- 
4 ſtead of ceaſing to begin any arduous un- 
| 6 dertaking, as he ever muſt do where he 
« has no leaſe, or of beginning to 1mprove 
| © for a few years only at the commencement 
of his leaſe, but ſtopping ſhort whilſt in the 
midſt of his career, and then running it 
down to the ſame exhauſted ſtate as it was 
at its commencement, he continues to puſh 
forward without ever ſtopping, and advan- 
ces even with an accelerating progreſs for an 
endleſs period of years. No perſon but 
an experienced farmer can conceive the 
difference that would be between the pro- 


from what it would have been if let even 
* for detached periods, of twenty-one years 
* each, In unimproved waſte-lands the dif- 
* ference would approach to infinity. In 
lands which were originally very rich, the 
difference would be leſs conſiderable; but 
in all caſes where cultivation could take 
* Place, the difference would be very great.” 

Such is the opinion of a moſt intelligent 
and well-informed writer on the ſubject, 
and it is an opinion of ſuch weight as to en- 
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% ductiveneſs of the ſame land, under this 
* management, at the end of a hundred years, 
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title the form of this leaſe to the ſerious con. 
ſideration of the landed intereſt of this coun. 
try; and the form which I am now to give i; 
an attempt to carry the notions entertained by 
Lord Kames into effect. 


m on 5 Plan ſuggeſted by Lord Rames, 


Ix 18 CONTRACTED, AGREED, and ENDED, 
betwixt A. B., heritable proprietor of the ſub- 

jects hereby ſet, ox THE ONE PART, and 
C. D. ON THE OTHER PART, in manner fol. 
lowing; THAT 1s TO sAx, The ſaid A. B. has 
sr, and, in conſideration of the yearly rent and 
other conditions on the tenant herein contain- 
ed, SETS; and in TACK and ASSEDATION LETS, 
to the ſaid C. D., and to his eldeſt ſon, or to 
any other of his children that he may chuſe to 
appoint (but expreſsly excluding ailignees, legal 


or conventional, and ſubtenants), ALL and 
WHOLE the lands of , lying within the 
pariſh of and ſhire of , T0- 


GETHER alſo with a power of working all 
quarries of ſtone, lime, gravel, and ſand with- 
in the faid farm, for the , purpoſe of erecting 
buildings thereon, or for improving the farm, 
but not for ſale, or for the purpoſe of gifting of 
diſpoſing thereof to others; wiTH POWER ALS® 
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to the ſaid C. D. of cutting down and diſpo- 
fing of the whole trees, old and young, grow⸗- 
ing or to grow on the lands hereby ſet, during 


virtue of the powers herein contained, with the 
exception of ſuch tree or trees as the proprie- 
| tor {hall from time to time fix on, and which 
trees ſo fixed on the tenant ſhall have no right 
to cut down, but ſhall ſuffer to remain during 
the whole currency of the leaſe; theſe trees 


of the whole trees growing on the lands at the 
time: the ſaid C. D. being always bound to 
leave trees growing on the farm at the expiry 
of the leaſe, of equal value with thoſe at pre- 
ſent growing there, or to pay their value in 
manner herein after provided for. AND WHICH 
LEASE ſhall endure for the complete ſpace of 


after the entry of the ſaid C. D. thereto, which 
is hereby declared to be, (here the term of 
entry to the houſes and paſture, and to the ar- 
able land, will be expreſſed). AND WHICH 
| period of endurance ſhall be always renewable 
in manner herein after provided for; RESER= 
VING to the ſaid A. B., his heirs, and aſlignees, 
tull power to- ſearch for and work coal, and 


1 


TWENTY ONE YEARS and cRoPs from and 
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the whole years and ſpace for which this leaſe 
ſhall endure, as the ſame may be extended in 


not exceeding in value one tenth of the value 
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metals, and minerals'of every kind, to quarry 
lime and freeſtone, and to dig marl in any 
part of the lands hereby let, and to apply the 
Tame to his or their uſe; wiTH POWER A180 
of making roads or of building houſes neceſ. 
fary for ſuch operations; the proprietor being 
always obliged to pay to the tenant all the 
damage that he may ſuſtain by the exerciſe of 
theſe powers, as the ſame ſhall be determined 
by arbiters, to be choſen in manner after men- 
tioned ; RESERVING ALSO power to the ſaid 
A. B. and his foreſaids, to ſtraight and alter 
the marches of the ſaid lands with thoſe of the 
adjoining lands; and if it ſhall happen, in con- 
ſequence of ſuch alteration of the line of 
march, that any ground ſhall be taken from 
the ſaid farm, or added thereto, then the rent 
of ſuch ground {hall be aſcertained by arbiters, 
to be choſen in manner foreſaid, and the ſame 
ſhall form, either an addition to the rents of the 
ſaid lands or a deduction therefrom, as the caſe 
ſhall happen: Wnich rack above written, thc 
ſaid A. B. BiNDs and OBLIGES him, his heirs 
and ſucceſſors, under the reſervations fore- 
ſaid, TO WARRANT to the ſaid C. D. and his 
foreſaids, at all hands and againſt all deadly, 
as law will: and for that purpoſe, in caſe of 1 
transference of the property of the ſaid lands 


Of UH... _ $84 
to bar the purchaſer from doing any deed 
inconſiſtent with the prefent leaſe: Anp 
rURTHER, the ſaid A. B. does hereby BIND 
and OBLIGE: himfelf and his foreſaids to 
build on an eligible part of the lands hereby 
| ſer, a good farm-houſe, with barns, ſtables, 
| byres, ſheds, and other out-houſes, agreeably 
to a plan ſigned by him as relative hereto, the 
nes of which ſhall not exceed the ſum of 
I. Sterling: AND FURTHER, the ſaid 
A. B. BINDS and OBLIGES himſelf and his 
foreſaids, when required, to make a ring-fence 
round the arable lands of and alſo a 
middle or diviſion fence to run through the 
laid lands, the expence whereof ſhall not ex- 
ceed the ſum of L. Sterling: AND 
FURTHER, the ſaid A. B. B1NDs and OBLIGES 
himſelf and his foreſaids to uſe their utmoſt 
endeavours to obtain leave to bring water 
from the neareſt points of the rivulet called 

or from the river of to the high- 

eſt part of the lands of for the purpoſe 
of flooding, watering, or irrigating the lands; 
and in caſe leave ſhall be obtained; then the 
fad A. B. or his foreſaids ſhall make a proper 
Water-courſe for carrying the water for the pur- 
poſes foreſaid: For WHICH CAUSES, AND ON 
THE OTHER PART, the ſaid C. D. BT NDs and 
Yor, II. Y y © 0 S 
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oBLIG ES himſelf, his heirs, executors, and ſuc. 
ceſſors whomſoever, to PAY to the ſaid A. B. 
his heirs or aſſignees, or to his or their facto, 
THE SUM OTL. STERLING of YEARLT 
RENT for the ſubjects hereby ſet, at the term 
of Whitſunday and Martinmas, by equal por- 
tions, beginning the firſt term's payment of the 
ſaid rent at the term of Whitſunday. 


and the next term's payment at the term 1 


Martinmas thereafter, for crop and year 
and fo forth, yearly and termly, during the 
currency of this leaſe, with a fifth part more of 


each term's rent of liquidate expences in caſe 
of failure, and the legal intereſt of each terms 


rent from and after the reſpective terms of 
payment during the not payment of the ſame; 
AND àLso to deliver yearly to the ſaid A. B 
or his foreſaids turkeys, geeſe, and 
35 hens, or the ſum of in lieu there- 
of, at the option of the ſaid A. B. and his fore- 
ſaids: AND FURTHER, the ſaid C. D. BIN: 
and o0BL1G ts him and his foreſaids to pay to the 
ſaid A. B. and his above written, intereſt, at the 
rate of 5 per cent. per annum, on ſuch ſum or 
ſums as the ſaid. A. B. or his foreſaids {hal 


have expended in building the farm-houſs 


barns, and others, agreeably to the plan above 
mentioned, or in erecting the ring-tence 0 


mic 
mal 


in © 


farr 
of t. 
half 
be 
firſt 
ſunc 
have 


ever 


Mar 
land 
fore! 
there 
by B 
that 
they 
the ] 
ſhall 
and 


and 


ſaid © 
Ment 
Nure 


not, 
the e 
faid 


Of Leafes. 355 


middle diviſion fence before mentioned, or in 
making the water-courſe above mentioned, or 
in other buildings erected on any part of ſaid 
farm for the accommodation and at the defire 
of the ſaid C. D., the ſaid intereſt to be paid 
half-yearly alongſt with the ſa:d rents, and to 
be in fact an additional rent, beginning the 
firſt term's payment at the firſt term of Whit- 


of ſunday or Martinmas after the advance ſhall 
„have been made, and continuing the ſame at 
the every ſubſequent term of Whitſunday and 
of Martinmas, as an additional rent for the ſaid 
ak lands, with penalty and intereſt in manner 
"* Wh forcefaid, in caſe of the not punctual payment 
a thereof : Ao purTHER, the faid C. D. heres 
© WM by br xps and oBLIG Es him and his foreſaids, 
. that during the continuance of this leaſe, he or 
0s they ſhall reſide on the ſaid farm, and manage 
WE the lands in a good huſband-like manner; and 
"WH ſhall uſe and conſume the whole of the ſtraw 
ih and fodder that ſhall be raiſed on the farm in 
. and upon the ſame; and ſhall employ on the 
© ſad farm, according to the beſt of his judg- 
ent, the dung, muck, compoſt, or other ma- 
xl nure that ſhall be made thereon ; and ſhall 
es, . 3 a 
not, during the currency of this leaſe, nor at 
3 the expiry thereof, diſpoſe of any part of the 


lad ſtraw, fodder, dung, muck, or compoſt, 
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er any other manure whatever; nor ſhall he 
carry the ſame, or any part thereof, off the 
farm; excepting always from this regulation, 
the bay to be raiicd on the ſaid farm, of which 
the tenant may diſpoſe at pleaſure, unlej 


reſtrained by the expreſs requiſition of the 


landlord, who is hereby entitled to make ſuch 
requiſition during the years preceding 
the termination of this leaſe; all of which ar. 
ticles, under this exception, the ſaid tenant 
{hall leave on the farm at the termination of 


the leaſe, to be diſpoſed of by the landlord to 


the incoming tenant, at a value to be fixed by 
arbiters mutually choſen in manner foreſaid, 
and to be paid to the outgoing tenant: AND 
FURTHER, the {aid C. D. BINDs and OBLICIS 
himſelf and his foreſaids, that they ſhall not, 
during the - continuance of this leaſe, raiſe 2. 


bove two ſucceſſive crops of any of thoſe forts 


of grain uſually known by the name of white 
corn, the principal of which are wheat, oats, 


| barley, and rye, from any part of the ſaid 


lands, without the intervention of ſome kind of 


green crop with or without a fallow complete, 


unleſs by the permiſſion of the ſaid A. B. ot 
of his foreſaids : AND FURTHER, the ſaid C. D. 
BINDS and OBLIGES himſelf and his foreſaids 
not to deteriorate or run out the lands hereby 


ſet, 
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ſet, but to reſtore them at the expiry of this 
leaſe in good heart and condition: Axp in 
RESPECT that the houſes at preſent on the 
farm have been valued by perſons choſen by 
| the ſaid parties, and found to be worth the 
| ſum of L. Sterling, which houſes the 
| ſaid C. D. is at liberty to Keep up or take down 
| at pleaſure: AND FURTHER, as the fences and 
incloſures on the ſaid farm have been valued, 


and found to amount to the ſum of L. p 


to which ſum {hall be added the amount of 


what ſhall be laid out by the ſaid A. B. or his 
foreſaids in making the ſaid ring-fence, or 
middle and diviſion fence, which ſums, when 
added together, ſhall be held to be the preſent 
valuation of the fences on the farm: AND 
FURTHER, as the ſaid C. D. has, by this leaſe, 
a Tight of diſpoſal of the whole trees growing 
or to grow on the ſaid lands, with the excep- 
tion of the trees to be reſerved by the proprie- 
tor, but under an obligation to leave growing 
on the farm trees of equal value with thoſe at 
preſent growing there, a valuation has there- 
fore been made of the whole trees, as at the 
commencement of this leaſe, and the value of 
the ſame has been found to amount to the 
ſum of L. : THEREFORE it is hereby 
ipecially agreed upon betwixt the ſaid parties, 
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that at the diſſolution of this leaſe, at whatever 
period that may happen, there ſhall be valuz 
tions made by arbiters, to be choſen in man- 


ner after provided for, of the houſes then o 


the farm, excluſive of thoſe to be built in 
terms of the conditions of this leaſe, and of 
the fences on the ſaid farm, and of the trees 


growing there, including the reſerved trees, and 
if it ſhall be found that the value of the hou- 


ſes, fences, and trees has decreaſed in the courſe 
of the preſent leaſe, or in ſo far as there ſhall 


be a decreaſe in the value of any one of theſe 


articles, the ſame ſhall be paid by the ſaid CD. 
and his foreſaids to the ſaid A. B. and his fore- 


ſaids; but if the value of the ſaid articles, or of 


any one of them, ſhall be found to have en- 
creaſed, then the ſame ſhall be paid to the faid 
C. D., or to his foreſaids, by the ſaid A. B. and 
his foreſaids, and theſe payments {hall be made 
on or before the term of payment of the laſt crop 


under this leaſe: AND FURTHER, as the ſaid A. B. 
has become bound to build other houſes on the 


lands hereby ſet, as marked on the plan above 


mentioned, the ſaid C. D. BINDS and OBLIGES 


himſelf and his foreſaids to uphold and keep 
the ſame in repair during the currency of this 
leaſe, he being liable no further than that the 
diminution in the value of theſe laſt- mentioned 
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houſes ſhall not exceed the common and ordi- 
nary decay of ſuch buildings and erections, 
according to the length of time they may ha ve 


ſtood at the expiry of this leaſe: AND Fu- | 


THER, the ſaid C. D. BINDs and OBLIGES him 


and his foreſaids, upon their own expence, TO 


INSURE the ſaid houſes built and to be built, 


with the crop in the barn-yard, againſt loſſes 


by fire, to the extent of L. Sterling; AND 
DECLARING, that the ſaid C. D. and his fore- 
ſaids ſhall be liable for any loſs from fire ſuſ- 
' tained by the houſes on the farm while they 
continue in his or their poſſeſſion under this 
leaſe: AND FURTHER, in caſe water ſhall be 
brought to the ſaid farm, in manner and for 
the purpoſes aforeſaid, then and in that caſe 
the ſaid C. D. BiNDs and OBLIGEs himſelf and 
his foreſaids to preſerve and keep in repair the 
ſaid water-courſe, on their own expence, du- 
ring the currency of this leaſe: AND Fun- 
THER, the ſaid C. D. BiNDs and OBLIGES him- 
ſelf, on the expiry of this leaſe, at whatever 
time that ſhall happen, to renounce and give 
up the poſſeſſion of the ſaid farm, and of the 
houſes thereon, with its whole parts and per- 
tinents, to the ſaid A. B. and his foreſaids, or 
to their tenants whom they mean to poleſs the 


farm, and to remove therefrom peaceably and 
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quietly, without any warning or proceſs of re. 
moving for that purpoſe: AND it is hereby 
further CONTRACTED and AGREED UPON he. 
twixt the ſaid parties, that although the ſaid 
C. D. and his forefaids be hereby taken bound 
to reſide on the ſaid farm, yet in caſe of the 
leaſe coming into the perſon of a female or of 


a minor, (in either of which events the aſlifl. | 


ance of a manager may be neceſſary), the ob- 
ligation to reſide on the farm ſhall be diſpenſed 
with while the neceſſity of having a manager 
exiſts, provided that he, during the period of 
his management, ſhall refide on the farm: 
AND FURTHER, - although fſubleaſes are 
hereby prohibited, yet this prohibition ſhall 
not exclude the tenant from ſetting off ſmall 
tenements for the accommodation of ſer- 
vants and labourers to be- employed in the 
operative part of labouring the ſaid farm; this 
exception ro the prohibition to ſubſet being in 
no caſe to be extended further: AND as it is 
the intention of the parties to this leaſe, to con- 
tinue the period of endurance thereof from 
time to time, provided they can agree upon 
the rent to be paid for ſuch continuation of 
the period of endurance, THE FOLLOWING 
REGULATIONS are hereby LAID DOWN for 
attaining this object; and the ſame are here- 
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by DECLARED to be BIN DINO and EFPFEC- 
| rVAL againſt the ſaid parties reſpectively, and 
their foreſaids, viz. FiksT, If no intimation 
be made previouſly to the term of Martinmas, 
in the year „by the landlord to the te- 
nant, or by the ch to the landlord, decla- 
ring a contrary intention, THEN and in that 


ob- continue the endurance of this leaſe for an- 
fed other ſpace of twenty-one years; and accord- 
ger Wl ingly this leaſe ſhall be held to continue in 
| of Wl force for another ſpace of twenty-one years, 


commencing at the expiry of the firſt twenty- 
one years, and that without the neceſſity of 
entering into any new writen obligation; 


reſpectively during this ſecond period of twen- 


in Wy ty-one years; with this variation only, that in 
1 Wl place of the yearly rent of L. Sterling, 
and of the additional rent, compoſed of the 
em oy intereſt on the different advances, as the ſame 
on {hall be made, in terms of the foregoing con- 
of ditions, the rent of the ſecond period of 
VG twenty-one years ſhall amount to the yearly 
for rent of the former period, whatever that may 
res 


| have been, and to per cent. thereof more, 
W „ | 


caſe it ſhall be held to be their intention to 


BOTH PARTIES hereby mutually binding 
themſelves to each other to perform the 
whole conditions hereby incumbent on them 
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payable at the terms, and with intereſt, an 
under a penalty, as above expreſſed. Sr con, 
That if intimation ſhall be made by the te. 
nanc previous to the ſaid term of Martinma 
in the year „that he does not mean to 
continue in the poſſeſſion of the ſaid farm for 
any further period than during the ſpace of 
the firſt twenty-one years, THEN this leafe 
ſhall be held to expire at the end of the firſ 
twenty-one years, and the tenant ſhall be 
bound to remove at that term, agrecably to 
the regulation above written relative to his re- 
moving. THIRD, That if, in place of intima- 
ting his intention to remove at the expiry of 
the ſaid firſt ſpace of twenty-one years, the 
tenant ſhall, previouſly to the ſaid term of 
Martinmas „make an offer of continuing 
to poſſeſs the ſaid farm for a ſecond ſpace of 
twenty-one years, at a rent below the abore- 
mentioned augmented rent, ſtipulated to be 
paid for the ſecond ſpace of twenty-one years 
the landlord ſhall have three kalendar months 
from the ſaid term of Martinmas, to conſidet 
of the offer; and if the landlord ſhall not, 
within that time, return an anſwer to the te 
nant, intimating his refuſal to agree to ſuch 
propofal, he ſhall be held to have accepted 
thereof, and the tenant ſhall continue to pol. 
{eſs the {aid lands for the ſecond term of ten. 
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ty-one years, at the new rent ſpecified in his 
offer, and under all the conditions of this leaſe, 
the ſaid, new rent being payable at the terms, 
and with intereſt and penalty, in manner above 
expreſſed. FourTH, That it ſhall in like man- 
ner be in the power of the landlord to inti- 
mate to the tenant, previous to the ſaid term 
of Martinmas in the year „ his inten- 
tion not to let the farm for the ſecond period 


of twenty-one years, ſo low as the additional 
per centage; and if the tenant ſhall not make 
any further offer within three kalendar months 
after the ſaid term of Martinmas, THEN the 
foregoing leaſe ſhall terminate at the expiry of 
the ſaid firſt ſpace of twenty-one years, (and 
which intimation on the part of the landlord 
all be held to be a ſufficent anſwer to any 
propaſal that may have been made by the te- 
nant for lowering the rent in terms of the fore- 
going conditions: BUT if within the ſaid 
three kalendar months the tenant ſhall make 
a offer of a ſtill higher rent, the landlord 5 
ſhall be at liberty to refuſe or to accept there- " : 9 
o, as he may. think proper; PROVIDING, that IR 
n caſe he ſhall refuſe the offer of the tenant, 
be ſhall, within the ſpace of twenty days from 
te date of the ſaid offer, intimate his refuſal 
to the tenant, who {hall {till have another op- 
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portunity of offering for the ſame, provide 
his offer be made within the like ſpace of 
twenty days from the date of the landlord' 
refuſal ; and if the landlord ſhall {till refuſe tg 
accept of the tenanr's offer, and intimate his 
refuſal to the tenant within ten days of ſuch 
ſecond offer, THEN this leaſe ſhall EXPIRE at 
the end of the ſaid firſt rwenry-one years: 
Bor in that caſe the Iandlord ſhall ray to the 
tenant FIVE YEARS PURCHASEF-MONEY of ſuch 
additional rent as the tenant ſhall have offered, 
over and above the ſtipulated rent of the firſt 
twenty-one years; AND if, on the tenant's of 
fer of an additional rent, no refuſal ſhall be 
given by the landlord within twenty days df 
the tenant's offer, the ſame ſhall be held to be 
received; AND in that caſe, ox if the landlord 
ſhall conſent to receive the offer, the leaſe ſhall 
continue for another ſpace of twenty-one years, 
and the new rent payable for the farm for that 
period ſhall be the ſum contained in ſuch of- 
fer, payable at the terms, and with intereli 
and penalty, in manner above expreſſed ; A 
it is hereby expreſsly A0REED. by the faid 
parties reſpectively, for themſelves and the 
foreſaids, that the intimations and anſwers 
made by the one party to the other, ſhall i 
all caſes be made under the form of a not- 
rial inſtrument; and if the party be rehidivs 
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at the time at his common place of reſidence, 
and acceſs can be got to him, intimation 
ſhall be made perſonally; but if he be not 
reſiding there at that time, or if acceſs to him 
be refuſed, a ſchedule of intimation ſhall be 
left with his ſervant in his dwelling-houſe, 
and intimation ſhall alſo be made to his fac- 
tor, or to the perſon uſually employed in the 
management of his law-affairs ; or if the party 
or parties ſhall happen to be in minority at the 
time, then intimation ſhall be made at the 
party's common place of reſidence, in manner 


curator of the minor ; or if they ſhall have 
neither tutor nor curator, to the minor's fac- 
tor, or to the perſon uſually employed in the 
management of their law-aſfairs. AND FUR- 
' THER, it is hereby AGREED upon, betwixt the 
ſaid parties, that this leaſe ſhall continue in 
force, after the expiry of the ſecond period of 
twenty-one years, for another period of twen- 
ty-one years, and ſo on at the expiry of each 
period of twenty-one years, for a new period 
of twenty-one years; the rent after the ex- 
piry of the ſecond period of twenty-one years 
being always increaſed, every new period of 
ryenty-one ycars, at the rate of per cent, 
More than the rent of the immediately pre- 
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ceding period; the parties, on all and each of 
theſe renewals, poſſeſſing the ſame powers of 
retracting, or of encreaſing or diminiſhing the 
rent, as on the termination of the firſt period 
of twentyrone years ; AND the term of Martin- 
mas preceding the laſt crop of each of the 
ſubſequent periods of twenty-one years after 
the expiry of the firſt period, {hall be the term 
from which the different intimations ſhall be 
made, in the ſame manner that the term of 
Martinmas - was, in regard to the inti- 
mation at the expiry of the firſt period of 
twenty-one years. AND if the ſaid tenant 
Hall, at any time, in terms of the foregoing 
conditions, be deprived of his leaſe, by the 
landlord's declining to accept the rent offered 
by the tenant, THEN, and in that caſe, the 
tenant ſhall be entitled to receive from the 
landlord five years purchaſe of ſuch ſum as 
the tenant ſhall have offered over and above 
the rent of the period then about to ex- 
pire: AND it is hereby exprefsly DECLARED 
and AGREED to by the parties, That in all 
renewals of this leaſe, made in virtue of 
the powers herein contained, the whole con- 
ditions herein expreſſed ſhall be binding on 
both parties reſpectively, in the ſame form 
and manner, as during the currency of the fir 
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ſpace of twenty- one years, and that without 
the neceſſity of renewing this deed, but ſim- 
ply by adhibiting their conſent to the conti- 


nuation of the leaſe in any of the ways hereby 


pointed out; EXCEPTING the caſe where the 
leaſe comes to be continued in the perſon of 
an heir, in which cafe it ſhall be in the power 
of the landlord to require the tenant to become 
a party to a new leaſe, of the ſame terms with 
the preſent. AND FURTHER, each heir of the 
tenant, on his ſucceeding to this leaſe, ſhall 
be bound to execute a new leafe of the ſame 
terms with the preſent one, binding himſelf 
perſonally, in the ſame manner as the ſaid 
C. D. is hereby bound. AND FURTHER, in 
caſe of any diſpute as to the true intent and 
meaning of this leaſe, or of any clauſe or con- 
dition thereof, or for performance of any 
obligation herein contained, or in regard to 
the management of the farm, or for making 
the neceſſary valuations of buildings, fences, 
and trees, in terms of the foregoing conditions, 
it is hereby aGREED, that the ſame ſhall be 
REFERRED, and all and each of them are here- 
by REFERRED, to the FINAL SENTENCE and 
D-CREE-ARBITRAL Of two farmers in the 
neighbourhood, one to be choſen by each 
party, and in caſe of their variance, to the de- 
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ciſion of a third farmer, as overſman, to be 
choſen by the ſaid arbiters; with power to 
them, or to the ſaid overſman, to give out 
and pronounce a decree-arbitral on the matters 
ſubmitted to them, within the ſpace of two 
months from the date of their nomination 


reſpectively; WHICH DECREE-ARBITRAL the. 


ſaid parties BIND and OBLIGE themſelves, their 
heirs and ſucceſſors, to implement to each 
other reſpectively; AN p in caſe the arbiters 
or overſman ſhall neglect to pronounce a de- 
cree, within the ſpace of two months from 
the date of their reſpective appointments, 
THEN, and in that cafe, their powers {hall be 
at an end, unleſs prorogated by the mutual con- 
ſent of the ſaid parties; AND when the powers 
of the arbirers or overſman ſhall thus have ex- 
pired, without their pronouncing a decree— 
arbitral, from any of the parties not having 
ſtated their plea, or given that information 
which may have been required by the arbiters 
or overſman; ok in caſe either of the parties, 
when required to name an arbiter, ſhall have 
declined ſo to do for the ſpace of one month; 
THEN, and in either of theſe events, the other 
party, who by ſuch neglect may be forced to 
bring an action before a court, ſhall be ef- 
titled to recover from the defender, the whole 
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expence which ſhall be incurred in ſuch ac- 
tion, and which he ſhall have paid to his own 
| agent, and that independently, altogether of 
the deciſion of the court in regard to the ex- 
| pence of ſuch proceſs: AND it is hereby DE“ 
CLARED, that the amount of the account of 
| expences paid to the agent, with his receipt 
therefore, ſhall conſtitute the charge againſt 
| the party liable therein, in terms of the above 
regulation, and ſhall be a ſufficient warrant 
for diligence to that extent, in terms of the 
| clauſe of regiſtration herein contained; and of 
which diligence no ſuſpenſion ſhall be compe- 
tent, the parties hereby renouncing all ob- 
jections that can poſſibly be brought againſt 
ſuch charge: BUT DECLARING, that theſe ſub- 
| miſſions ſhall in no caſe extend to any act or 
deed of the parties which ſhall have taken 
place more than a year before the appointment 


g of the arbiters in manner foreſaid, all claims 
1 and demands competent to either party againſt 
4 the other, from any act of omiſſion or com- 
e mitlion, on either part, ceaſing, by the lapſe 
; fa year, to be the ground of claim or de- 
fi mand, and being no longer a competent 
0 ground of action, in a court of law, or other- 
0 wiſe. AND LASTLY, Both parties BIND and 
0 OBLIGE 1 and their foreſaids, to im- 
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plement their reſpective parts of the premiſſa 
to each other, under the penalty of L. 
Sterling, to be paid by the party failing to the 
party obſerving, or willing to obſerve the ſame, 
over and above performance; AND they con- 
SENT to the REGISTRATION hereof, and of 
the awards and decrees-arbitral to be pro- 
nounced hereon, in the books of Council and 
Seſſion, or in other judges books competent, 
to have the ſtrength of a decree of the judges 
thereof interponed hereto, that letters of 
horning on fix days charge, and all other en. 
ecution neceſſary, may paſs hereon in form 
as effeirs ; and thereto they CONSTITUTE 
e | their procu- 
rators, &c. IN witNESS WHEREOF, & c. 


In this leaſe, aſſignees and ſubtenants are 
excluded ; but it is one object of ſuch a leaſe, 
to enable the tenant to undertake the neceſlary 
improvements, with a confidence rhat the money 
which he employs on his farm is fully ſecured 
to him; and many caſes may be conceived, 
where, without the power of afligning or ſub- 
fetting the farm, he or his family muſt ſuffer, 
To obviate this difficulty, and to enable the 
tenant to transfer his leaſe without injury to 
the landlord, it is ſuggeſted that a transference 
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of the right might be permitted, under the ſame 
regulations which are provided for the re- 
newal of the leaſe; and it is apprehended that 
not only the intereſt of the landlord would be 
thus ſecured, but that the tenant would draw 
from the leaſe a ſum equal to his advances. 
During the currency of the firſt twenty-one 
| years, if the tenant has improved his farm, 
| a new tenant, on a transference of the right, 
will give an additional rent equal to the im- 
provement ; and ſhould the landlord refuſe to 
admit him, the old tenant will draw ſo many 
| years purchaſe of the additional rent that ſhall 
have been offered, and ſo be _ reimburſed ; or 
ſhould this happen in the currency of the ſe- 
cond twenty-one years, then the tenant will 
receive, in caſe the landlord ſhould | oppoſe the 
transference, the five years purchaſe of the ad- 
ditional rent over the rent of the former 
twenty-one years, as well as of any additional 
rent which the new tenant may offer. Per- 
| haps, during the firſt twenty-one years, more 
than five years purchaſe of the additional rent 
mould be given. But this is a queſtion for 
thoſe verſant in agriculture ; all that I preſume 
to do, is ſimply to ſuggeſt a means of enabling 
the tenant to diſpoſe of his right 1n the leaſe 
Waenever his occaſions may call for it, leaving 


3A 2 
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to thoſe acquainted with the ſubject; to fix the 
number of years purchaſe; and whatever other 
regulations may be neceſſary for preſerving an 
equality amongſt the parties. 

In this view, then, perhaps the following 
clauſe might enable the parties to open up the 
leaſe to aſſignees and fubtenants whenever 
there: was occafion' for it.— The clauſe would 
come in immediately before the clauſe apree- 
ing to ſubmit.” £22134 

„% AND as ASSIGNEES and SUBTENANTS ate 
e hereby 'expreſsly EXCLUDED ; T HEREPORY, 
„ in order to do Juſtice to the tenant, ſhould 
e his affairs happen to fall--into diſorder, or 
«ſhould the ſtate of his family render it ne- 
«celſary, on his death, to convert his intereſt 
© in this leaſe into money, it is hereby er. 
* prefely PROVIDED and DECLARED, That in 
et the event of the tenant's being rendered 
© bankrupt, or in the event of his death, it 
e ſhall be in his power, or in the power ef 
thoſe appointed by him to act for his heh 
%% TO PRESENT for the acceptance of the land- 
te, Jord, a TENANT who is willing to undertake 
the obligations hereby incumbent on the faid 
“ C. D.; and if the landlord ſhall agree to ac 
* cept of him, then, in virtue of an aſſigna- 
e tion from the tenant, or of thoſe impowered 
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by him to diſpoſe of his leaſe, and of the 
landlord's conſent adhibited thereto, the aſ- 
ſignee ſhall be fully inveſted with all the 
rights and privileges, and he and his heirs 
{hall be bound to all the conditions hereby 
incumbent on the tenant ; and if the land- 
lord {hall deſire it, he ſhall enter into a new 
leaſe, executed in the ſame terms with the 
preſent : Bux if the landlord ſhall chuſe to 
reject ſuch tenant, then he, or the original 
tenant, or thoſe in his right, ſhall be at li- 
berty to offer an advance of rent within the 
ſpace of twenty days after the time of the 

landlord's refuſal to accept the aſſignee; and 
if this offer ſhall be rejected, then, within 
the ſpace of other twenty days from the date 
of ſuch refuſal, the aſſignee or the original 
tenant, or thoſe in his right, ſhall be at li- 
berty to make an additional offer; and if this 
offer ſhall alſo be rejected (the landlord al- 
ways notifying his acceptance or rejection of 
theſe different offers within a like ſpace of 
twenty days after they ſhall have been made 
to him); THEN the landlord ſhall be bound 
to pay to the ſaid aſſignee, or to the original 


tenant or his heirs, at the rate of 


years purchaſe of ſuch additional rent as 
Hall have been offered, and refuſed by the 
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landlord, if the ſame ſhall have happened 
during the currency of the firſt twenty-one 
years ; but if it ſhall happen during the cur. 
rency of any ſubſequent period of twenty- 


one years, then the landlord ſhall pay five 


years purchaſe of the additional rent of that 


period over the rent of the preceding period, 


and of ſuch further additional rent as ſhall 


have been then offered: OR if the landlord 


ſhall AG REE to RECE1VE the tenant, or ſhall 
NEGLECT, to intimate his rejection of the 


| ſaid aſſignee within the ſaid ſpace of twenty 


days, in manner above provided for; THEY, 
and in either of theſe events, the aſlignee's 
right ſhall be held to be complete ; and he 
and the landlord ſhall be reciprocally bound 
to each other according to all the conditions 
of this leaſe ; the intimations being always 
made in the form and manner preſcribed for 


intimations at the expiry of the firſt period 


of twenty-one years of this leaſe.” 


Suppoling this form of the leaſe to. be ad- 


mitted into the praQice of this country, it 
will come to be a material queſtion, how far 2 
leaſe of this kind is ſafe from the claims of 2 


purchaſer of the eſtate. There can be no doubt 
that this leaſe, however well fitted it may be 


to inſure the true objects of agriculture, is yet 
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| leſs directly under the protection of the act 


of parliament made for the ſafety of the la- 
bourers of the ground, than a leaſe for a thou- 
ſand years. The leaſe of a thouſand years has 
a definite endurance, which the act ſeems to 
require ; whereas the endurance of this new 
leaſe is of a leſs definite nature, ſince it is im- 
poſſible to fix a period at which it can be ſaid 
to terminate, | 

There no doubt have been deciſions, (as in 


| the caſe of Wight againſt the Earl of Hope- 


toun), where a leaſe renewable at every period 


of twenty-one years, on payment of a,grafſum, 


has been ſuſtained againſt a purchaſer ; but 
then the purchaſer was bound, by a clauſe in 
his right, not to bring a reduction of any leaſe 
which might infer warrandice againſt the ſel- 
ler; and therefore in the caſes that have oc- 
curred, the purchaſer was barred by a perſonal 
exception from cutting down the right of the 
tenant : ſo that it is by no means clear, that a 
leaſe of this nature would effectually ſecure the 
tenant againſt a purchaſer bound by no fuch ' 
clauſe, though no doubt he would have a claim 
of relief againſt the landlord. 

But whatever might be the fare of this leaſe 
where the landlord entering into it is an abſo- 
lute proprietor, there can be no doubt that the - 


4 


376 


common terms of our entails would prevent an 
heir of entail from entering into ſuch an agree. 
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ment with his tenant. 


If therefore this form of leaſe ſhall 
productive of all thoſe advantages which it is | 


be found 


ſuppoſed to hold our to the landlord, to the 
tenant, and to the country at large, it will be- 
come an object of legiſlative care, and full ef- 
fect will be given to it in all the ſituations in 
which it can be introduced. 


4 
— 


proceed now to the terms of the ſubleaſe. 


II. 


* 


SU BLEAsS E. 


I am now to give examples of thoſe deeds by 
which the tenant, where his powers are ſutf- 
ciently ample, ſubſets or aſſigns his right in 
the leaſe ; and ſingle forms of each will be ſuf- 


ficient. 


Subleaſe. 


Ix is CONTRACTED, AGREED, and ENDED 
betwixt the parties following, viz. C. D., prin- 
cipal tackſman of the lands and others after 
mentioned, and having power under his leaſe 


to grant the following ſubleaſe, oN THE 0) 


E 


PART, and E. F. oN THE OTHER PART, Þ 


| in th. 


bet y 
and 


by m 
inſtar 


| fat 


ASSIC 
and 
aids, 


| fail E. F. 


and other obligations come under by the ſaid 
E. F., in manner after expreſſed, has suBsET, 
as he hereby, under the conditions and provi- 


ſions following, $UBSETs, and in ſubtack and 


alledation LETS, to the ſaid E. F. and his heirs, 
ALL and WHOLE the farm of (Here the farm 


will be deſcribed), AND THAT for all the years 


and ſpace of YEARS, (being the years 
ſtill to run of. the tack of the ſaid lands held 
by the ſaid C. D.), from and after the ſaid 
E. F.'s entry to the premiſſes, which is here- 
by declared to be at the term of in the 


| preſent year; BUT ALWAYS with and under 


the ſeveral conditions and proviſions contained 


in the ſaid tack of the ſaid ſubjects, entered into 
between the ſaid C. D. and A. B., of date „ 


and recorded in the books of Seſſion, (office 
), the to which tack reference is here- 

by made, and of which an extract is herewith 
inſtantly delivered up by the ſaid C. D. to the 
AND FURTHER, the ſaid C. D. 
aS$IGNs and TRANSFERS, from him, his heirs 
and ſucceſſors, to the ſaid E. F. and his fore- 
faids, the whole ſtipulations and obligations 
conceived in favour of the tenant, as contain- 
ed in the ſaid original leaſe, in ſo far as they 
Vor, II. 1 


g 
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manner following: THAT 1s To sa, The 
| id C. D., in confideration of the tack=dury 
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have not been already implemented: Warcy 
SUBLEASE the ſaid C. D. BIN DS and OBLIGES 
him and his foreſaids to WARRANT to the ſaid 
E. F. and his foreſaids, at all hands, and a. 
gainſt all deadly, as law will. Fox waicy 
CAUSES, and on the OTHER PART, the ſaid 
E. F. hereby pinDs and osr.1Gts himſelf, his 
heirs, executors, and ſucceſſors whomſoever, 
to CONTENT and PAY to the ſaid C. D. and 
his foreſaids yearly, during the currency of this 
ſubtack, the ſum of L. Sterling, in name 
of rent or ſubtack duty, and that at two terms 
in the year, Whitſunday and Martinmas, by 
equal portions, beginning the firſt term's pay- 
ment at the term of , and the next term's 
payment at the term of thereafter, and 
that for crop and year „and ſo forth 
termly thereafter during the currency of this 
ſubtack, with one fifth part more of each 
term's payment of liquidate penalty in caſe 
of failure, and the lawful intereſt of the ſaid 
rent, from the time the ſame falls due during 
the not-payment thereof. AND FURTHER, the 
ſaid E. F. hereby accepts of the whole houſes, 
fences, and incloſures on the ſaid farm, as in 
the ſame good order and condition in which 
they are to be left, in terms of the principl 
tack at the pip thereof; and he binds and 
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obliges him and his foreſaids to uphold the 
ſame in good order and condition during the 
currency of this ſubtack, and to leave the ſame 
at the expiry hereof in the order required by 
the conditions of the ſaid principal tack. AnD 
FURTHER, the ſaid E. F. BinDs and OBTLIGES 
himſelf and his foreſaids to implement, fulfil, 
and perform the whole other ſtipulations and 
obligations incumbent on the tenant by the 
ſaid original tack, which are all here held as 
repeated, excepting the payment of the rent 
or tack-duty due by the ſaid C. D. to the ſaid 
A. B. for the ſaid ſubjects; wich rent it is 


hereby declared is to be payable by the ſaid 


C. D. and his foreſaids out of the ſubrack-=duse 
ty hereby ſtipulated to be paid to him by the 
lid E. F. (Hit has been made a condition of the 
principal leaſe, that the ſubtackſman ſhall be liable 


with the principal tackſman for the rent, then this 


cauſe will be thus expreſſed: * AND FURTHER, 
* the ſaid E. F. BINDs$ and OBL1GEsS himſelf 
and his forefaids to implement, fulfil, and 
perform the whole other ſtipulations and ob- 
lgations incumbent on the tenant by the 
* ſaid original tack, which are all here held as 
repeated, (and without prejudice to the ſaid 
* generalicy), to content and pay to the ſaid 
A. B., or to thoje pointed out by the laid 
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&« principal tack, at the terms, and under the 
penalty and intereſt therein expreſſed, the 
rents thereby payable for the ſaid farm to 
« the ſaid A. B., the receipts for which Pay- 
„ ments {hall 10 far extinguiſh the ſubtack- 
40 duty hereby payable to the ſaid C. D., and 
“ ſhall be received by him in part thereof). 
AND LASTLY, BOTH PARTIES BIND and oz- 
LIGE tnemiclves and their foreſaids to 1MPLE- 
MENT and FULFIL their reſpective parts of 
the 1a1d premiſſes each to the other, under the 
penalty of L. Sterling, to be paid by the 
party failing to the party obſerving or willing 


to obſerve the ſame, over and above perform- 


ance. AND they CONSENT to the REOIS TRA. 
TION hereof in the books of Council and 


Sefſion, or other judges books competent, that 


letters of horning on ſix days charge, and all 
other execution neceſſary, may follow on a de- 
cree to be interponed hereto in common form; 
and thereto conſtitute 
| their procurators, &c. Ix 


WITNESS WHEREOT, &c. 


III. ASSIGNATION TO A LEASE. 


I C. D., consIDERING that by a 3 of 
date , and recorded. , granted 


ti 


le 


fr 
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to me by A. B. he ſet, and in tack and aſſeda- 
tion let, to me, my heirs and aſſignees, ALI. 
and WHOLE (here deſcribe the lands as in the 
leaſe), AND THAT for the ſpace. of years 
from and after my entry thereto, which was 
thereby declared to have been at the term of 

. Fox WHICH CAUSES, and on 
the other part, | thereby BOUND and OBLIGED 
myſelf, my heirs, executcrs, and ſucceſſors, 
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to content and pay to the ſaid A. B., his heirs 
and aſſignees, yearly during the leaſe, the uu 
of L. STERLING, in name of TACK= 
DUTY, at two terms in the year, and 
„by equal portions, beginning the firſt 
term's payment thereof at , and the 
next term's Payment at thereafter, and 
ſo forth yearly and termly during the cur- : 
rency of the ſaid leaſe: AND I became further 
bound in certain other conditions and obliga- 
tions, as therein expreſſed. AND FURTHER, 
CONSIDERING that E. F. has made payment to 
me, Ot a full price for my right in the ſaid 
leaſe, of winch price I hereby grant the re- 
ceipt: TyEREFORE I hereby SELL, ASSIGN, 
CONVEY, and MAKE OVER, to the ſaid E. F., 
his heirs and allignees, my right and intereſt "TOR 
in the {aid tack, during the whole years there- 0 Ay 
of yet to run, wir n full power to the ſaid E. 1 
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F. and his foreſaids, whom I hereby suRRO- 


GATE and SUBSTITUTE in my full right and 
place of the premiſſes, to occupy and poſſeſs 
the ſaid lands, during the whole ſpace fore- 
ſaid, or to ſet the ſame to tenants, as he or 
they ſhall think fit, and to receive and dil. 
charge the rents thereof, Ad D to do every 
thing which under the ſaid leaſe 1 might have 


done before granting hereof: PRovipixc 


ALWAYS, as it is hereby expreſsly PRO VID ED 
and DECLARED, That the ſaid E. F., and his 


foreſaids, ſhall be go uND and oBL1GED, as by 


acceptance hereof he BIN DS and oB I Es him- 
ſelf, his heirs, executors, and ſucceſſors whom- 
ſoever, to make payment to the ſaid A. B. 


and his foreſaids, of the whole rents ſtipulated 


by the ſaid leaſe, to be paid to him by me, 
and my forefaids, for the ſaid lands: Axp 
ALSO, to fulfil and implement the whole other 
obligations and conditions incumbent on me 
by the ſaid tack; and THAT yearly, during 
the whole years and ſpace yet to run of the 
ſaid leaſe, at the times and in the preciſe terms 
therein ſpecified; aND HAVING paid up all 
the rents due by me, and performed the whole 


obligations incumbent on me, previous to the 
ſaid E. F.'s term of entry, I HEKEBY BIND 


and oBLIGE me, and my forefaids, to WAaR- 
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a NaN T to the ſaid E. F. and his foreſaids, the 77 
aſſig nation above written, from all facts and l 
$ deeds done or to be done by me, 1n prejudice 
- hereof; AN D I have herewith delivered up 


to the ſaid E. F. an extract of the ſaid tack, to 
be kept and uſed by him and his foreſaids, as 
their own proper title in all time coming: And 
I coNSENT to the regiſtration hereof in the 
books of Council and Seſſion, or other judges 
books competent, therein to remain for pre- 
ſervation, and if neceſſar y, that all execution 
competent may follow on a decree to be pro- 
nounced hereon, in common form; and for 
that purpoſe I conNSTITUTE 

| my procurators, &c. 
IN WITNESS WHEREOF, &c. 
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IV. RENUNCIATIONe 


I C. D., CONSIDERING (here the leaſe is 
narrated, and as an example of ſuch a narrative 
has been given in the preceding deed, it is 

unneceſſary to repeat it here): AND FURTHER, 
CONSIDERING, That A. B. has paid me the 
ſum of L. „for granting the renuncia- 
tion under written, of which ſum I grant the 
receipt: THEREFORE I have RENOUNCED, as 
hereby RENOUNCE, /impliciter UPGLYE and 
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 OVERGTI VE, to and in favour of the fad A. B., 
his heirs and ſucceſſors in the ſaid lands, the 
tack above narrated, and my poſſeſſion of the 
faid lands in virtue thereof, ' with all claim, in- 


tereſt, or right which I had, or could pretend 
therein, with the whole clauſes and conditions 


thereof in my favour, and all that has or can 


follow thereon : AND 1 B1xD and oBLI CE me, 
my heirs and ſucceſſors, to FLIT and R- 
MOVE ourſelves, families, ſervants, and cot- 
tars, and all goods and gear belonging to us 
or them, from the ſaid lands, AND THAT a- 
gainſt the TERM of next; AND to 
leave the ſame void and redd, to the effect the 
ſaid A. B. or his foreſaids may then enter to 
the premiſſes, and poſſeſs and enjoy the ſame, 
or let and diſpoſe thereof at pleaſure, and that 
under the penalty of L. „over and above 
performance; PKOVIDING ALWAYS, that the 
ſaid A. B., by acceptance hereof, ſhall diſ- 
charge. me and my foreſaids of the whole 
obligations incumbent on us by the ſaid leaſe: 
And | coNSENT to the REGISTRATION here- 

of in the books of Council and Seſſion, or 
other judges books competent, therein to fe- 
main for preſervation, or if neceſlary, that 
all execution competent may follow op a de- 


L 


form; and thereto I coNSTITUTE 
es my procurators, &c. 
[In WITNESS WHEREOF, &c. 


To render this deed effectual, it muſt be ac- 


cepted by the landlord ; for the tenant cannot, 
by a deed of this kind, ſhake himſelf looſe from 
the obligations of the leaſe. This acceptance 


may be inſtructed by a notorial inſtrument, of 
which the following is a form. 


strument of Proteſt on the Renunciation. of a 

Leaſe. 
Ar the day of ; WHICH 
day C. D., tackſman of the lands of 


 ?4SSED with me notary- public, and witneſſes 


tubſcribing, to the perſonal preſence of A. B. 
proprietor of the ſaid lands, AND THEN AND 
THERE the ſaid C. D. DELIvERED'to the ſaid 
A. B. a RENUNCIATION of the leaſe of the 
{ad lands under which the ſaid C. D. has poſ- 
ſeſſed the fame, of date „ and recorded 
in the books of Council and Seflion > 3; 
WHICH RENUNCIATION, dated ; 3220008 


kid A. B. received from the faid C. D. and 
Vol. II. 3 0 
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cree to be interponed hereto, in common 
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DECLARFD, that he accEPTED of the ſame, 
and, in terms of the renunciation, D1scyan- 
GED the ſaid C. D. of the ſaid tack, and of 
the whole obligations thereby incumbent on 
him; wH+RELPon the ſaid C. D. aſked and 
took inſtruments in the hands of me notary- 
public ſubſcribing, place and date foreſaid, 
before M. N. and O. P. witneſſes to the pre- 


miſſes ſpecially called and required. 


V. FoR MS OF REMOVING TENANTS, AND 


ENFORCING THE CONDITIONS OF THE 
r 


— 


The conditions of the leaſe conſiſt of obliga- 
tions to pay money, or to perform certain acts, 
and theſe may be enforced by that diligence 
which the law has provided for ſuch caſes, 
that 18, by letters of horning and caption, fo 
forcing implement of the conditions which ei- 

ther party has engaged to perform ; or letters 
of horning and poinding, or caption, for for- 
cing payment. of the money which they have 
become bound to pay. But the moſt 1mpor- 
tant branch of this head relates to the remo- 
wing of the tenant from the farm. 

In Mr Roſs's Lecture on Removings there 1s 
an exceedingly good hiſtory of this part of our 


law 
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law. He ſhows us, that the act 1555 * did 
not (as has been ſuppoſed) introduce the writ- 
ten precept and execution, which had been 
Jong in uſe, and which 1s indeed proved by 


"03 ſubjoin the terms of this act, 1555, c. 39. 


ITem, it is ftatute and ordainit, that in all time coming, the 
warning of all tenants and others, to flit and remove fra lands, 
milnes, fiſhings, and poſſeſſiones quhatſumever, ſall be uſed in man- 
ner following, That is to ſay, lauchfull warning being made ony 
time within the zeir fourtie days before the feaſt of Whitſunday, 
outher perſonally or at their dwelling-places, and at the ground of 


the lands, and ane copie delivered to the wife or ſervantes, and 


lailzieing thereof, to be affixed upon the zettes or doores of the 
dwelling-places of the ſaid lands, gif onie be; and thereafter the 
ſamin precept of warning to be red in the paroch-kirk quhair the 


landis lyis, upon ane Sabboth-daye before noone, the time of 


preaching or prayers, and ane copie left and affixed upon the moſt 
patent doore of the kirk fourtie days before the term, and na furder, 
laying furth of ſtreſſes and removing upon Wedneſday, to be uſed in 
ume to cum; and gif the partie warned in manner foreſaid re- 
move not at the terme, in that caſe, the warner ſall incontinent, or ſa 
{von as pleiſes him, come to the Lords of Council, or to the Sheriff 
of the ſhire, or other judges ordinars havand juriſdiction, ſchaw⸗- 
and his precept of warning orderly execute and indorſate, and fall 
have letters or precept to charge the parties warned, and poſſeſſors 
of that ground, to compeir before the ſaid Lords, Sheriffs, or their 
deputes, or other judges ordinares foreſaid, haveand juriſdiction, 

upon fix days warning, or longer, at the will and defite of the per- 

lewar, to hear and ſee them decerned to remove, deſiſt, and ceaſe, 

contorm to the precept of warning and execution thereof, or elſe 
2 ichaw ane reaſonable cauſe quhy they ſhould not do the ſamin; 
Vith certification to them, and they failzie, that letters fall be 


direct ſimpliciter upon them in the ſaid matter. at the quilk day, 


gif they compeir not, the Lordes, Sheriffes, or other judges ordi- 
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the terms of the act itſelf; at! it was the 
form of intimating this warning, and the 
bringing the warning in every eaſe to the ſame 
term, that was the principal object of this act; 


nar, having juriſdiction, ſall decern them to remove, deſiſt, and 
ceaſe fra the landes. nd gif they compeir, and inftantly 
ſchawis ſufficient title to bruik the landes, in that caſe, the fſamin 
Judge to proceede and do juftice as accords of the lawe. And gi 
the partie compeiris and ſhaws nothing, bot makis alleageance, and 
offers him to improve the indorfation; ; in that caſe, he fall not be 
heard in judgment; bot gif he find ſufficient caution to the warner 
then inſtantly that, gif his allegeance being funden relevant, be not 
ſufficiently verified and proven be him, that the profits, damage, and 
intereſt quilkis the ſaid warner, or any uthers havand intereſt, ha 
ſuſtained, or ſall happen to ſuſteine be the delay of the foreſaid al 
legeance, be refunded to him: And to the effect that this ardour 
may have ſufficient proceſſe in all times to cum, it is deviſed, fa. 
tute, and ordained, that all Sheriffs and uthers, judges ordinar, 
havand juriſdiction as ſaid is, be their ſelves or ther ſufficient de. 
putes, be reddie to fit be fenced courtes, all the lauchfull fifteen 
dayes after immediately the feaſt of Frinitie Sunday, for doing of 
Juſtice i in the ſaid cauſes in manner above ſpecified ; And gif the 
Schireffes or judges ordinares havand juriſdiction in manner fore. 
faid, and their deputes, failzies to be reddie in granting of precepti 
and doing of juſtice, for obſerving of this ordour; in that cale 
they ſall pay to the partie their haill dammage, intereſſe, and ex 
pences, but prejudice of the action againſt the violent occupyat 
and poſſeſſars foreſaidis. | 

And als that na advocation of ant be taken fra the Lord: 
fra the judge ordinar, except it be fore deadlie feede, or tit 
Sheriffe principal, or the judge ordinar be partie, or the caule! 
of the Lordes of One, and their Advocates, ler ibes and men- 
pers. 
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and that, beſides the advantages ariſing from 
this uniformity, we are ſtill further indebted to 
that act for the happy change from thoſe ſcenes 
of violence and diſorder ſo common in the re- 
moving of tenants in thoſe days, to the regu- 
lar though tedious forms of legal procedure 
that took place under the act. 

Theſe forms have now been ſuperſeded by 


others leſs tedious and equally effective. But, 


as explanatory of the hiſtory of this part of 
our law, I ſhall ſet them down ſhortly. There 
is firſt a precept of warning given by ey land- | 
lord; it is in this form: 


Precept of Warning. 


I A. B., heritable proprietor of the lands 
and others after mentioned, To 
my officers in that 
part, jointly and ſeverally, ſpecially conſtitu- 
tuted, greeting: IT is my WILL, and I RE- 
IRE you, THAT upon fight hereof ye pals, 
torty days preceding the term of Whitſunday 
next to come, and, conform to act of parlia- 
ment, lawfully pREMONISH, WARN, and 
MARGE C. D. tenant and poſſeſſor of the 
lands of „to FLIT and REMOVE him- 


ſelf, wife, family, ſervants, cottars, and de. 
penders, goods, and gear, forth and from 
ALL and WHOLE, (Here deſeribe the ſubjeds 
frriftly\, as the ſame are preſently occupied and 
poſſeſſed by the ſaid C. D., and to deſiſt and 
ceaſe from the poſſeſſion of the ſaid ſubjeds, 
and leave the ſame void and redd, and that at 
the term of Whitſunday next, (or at the term 
of , expreſſing preciſely the terms of 
removal by the leaſe), to the effe that I, my 
tenants, ſubtenants, and others in my name, 
may enter to the peaceable poſſeſſion thereof, 
and bruik, enjoy, let, and ditpoſe thereof at 
our pleaſure, in all tune coming thereatter; 


AND for that end, that ye deliver a copy 


of warning, ſubſcribed by you, to the ſaid 
C. D. perſonally, or at his dwelling-place, 


and that ye leave the like copy of warning, 


ſubſcribed by you, upon the ground of the 
foreſaid lands: Ax p in like manner, THAT 
on a Sunday, forty days preceding the ſaid 
term of Whitſunday, ye paſs to the pariſh- 
church doors of , within which pariſh 
the ſaid lands lie, and there, after divine fer- 
vice in the forenoon, audibly read, or cauſe 
ro be read, this my precept of warning; AND 
THAT ye athx and leave a juſt copy thereof, 


ſubſcribed by you, upon the moſt patent door 
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of che ſaid church, that none may pretend ig= 
norance hereof; aND THAT ye ule the whole 
remanent order preſcribed by act of parlia- 


ment made thereanent; wiTH certification to 


the ſaid C. D. and his foreſaids, if they fail 
to remove, as ſaid is, and continue to occupy, 
labour, and poſſeſs the ſaid lands and others 
after the ſaid terms at which they are charged 


to remove, they ſhall be holden and reputed 


violent poſſeſſors, and made liable in the vio- 
lent profits thereof, conform to the laws and 
daily practice obſerved in the like caſes in all 
points; AND this in no wiſe ye leave undone: 
WHICH to Do I commit to you, and each of 
you, jointly and ſeverally, as ſaid is, my offi- 
cers in that part, my full power, by this my 
precept. In witneſs whereof, &c. 


Copy delivered by the Officer. 


L. M. officer in that part, ſpecially conſti- 


| tuted, by virtue of a precept of warning iſſued 


by A. B. heritable proprietor of the ſubjects 
aiter ſpecified, do hereby lawfully PREM O- 
VIS H, WARN, and CHARGE you, C. D., tenant 
in the ſaid lands, to flit and remove yourſelf, 
your wife, family, ſervants, cottars, and de- 
penders, goods and gear, forth and from all 
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and whole, (Here deferibe the lands), as the ſame 
are preſently occupied and. poſſeſſed by you, 
and to deſiſt and ceaſe from the poſſeſſion of 


the ſaid lands, and leave the ſame void and : | 
redd, and that at the term of , rothe 1 * 
effect that the faid A. B., his tenants, ſubte- 5 | 
nants, and others in his name, may enter to Pg 
the peaceable poſſeſſion thereof, and bruik, 2 
enjoy, ler, and diſpoſe thereof at their pleaſure _— 
in all time coming, conform to the ſaid A. B.'s wy 
rights and infeftments thereof, with certifica- 1 
tion to you, conform to the ſaid precept of Now 
warning in all points; which precept is dated 3 
. Tuis I do, on the | e of 5 
| in preſence of theſe witneſſes, fluid 
$0 - 15} + | | Ge 
This is ſigned by the officer. . 
ſame 
Copy left at the Church door. ſure 
5 and 1 

The practice was, either to leave a full copy 
of the precept of warning affixed to the churcb- Sund 
door, or a charge to remove, reciting the ſer vi 
terms of the precept of warning; and the ſame pariſſ 
muſt be done on the ground of the lands. tue 0: 


The execution returned by the officer was in 
theſe terms. 


TÄ K 


pariſh- church of 
due of the ſaid precept of warning, and after 


of Lobes 
Execution return ed by * the Officer. 


Upon the day of „I L. M., officer 


in that part, ſpecially conſtituted, by the pre- 


cept of warning, iſſued at the inſtance of A. B., 
heritable proprietor of the lands and others 
after mentioned, paſſed, and, by virtue there- 


of, I lawfully. PREMONISHED, WARNED, and 
| CHARGED C. D., tenant of all and whole 4 


to FLIT and REMOVE himſelf, wife, family, ſer- 
rants, cottars, and dependers, goods and gear, 
forth and from all and whole at the ſaid 
term of „and to deſiſt and ceaſe there- 
from, and leave the ſame void and redd at the 


ſaid term, to the effect the faid A. B., by him- 
ſelf, or others in his name, may then enter 


thereto, and peaceably poſſeſs and enjoy the 


| fame, and let and diſpoſe thereof at his plea- 


lure in all time coming, conform to his rights 
and infeftments thereof; AND ALSO, upon the 

day of the ſaid month and year, being 
Sunday, in the forenoon, in the time of divine 
ervice, I paſſed to the moſt patent door of the 
, and thereat, in vir- 


making public intimation and open proclama- 
tion thereof, and crying of three ſeveral oyeſſes, 


| uſe is, in preſence of the congregation then 
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aſſembled, 1 lawfully PREMONISHED, warn. 
ed, and charged the ſaid C. D. to flit and re. 


move himſelf and his foreſaids, in manner, and G 
to the effect, and at the term above ſpecified, Gre 
that none might pretend ignorance thereof; Wl of t 


AND TI made certification to them conform to 
the ſaid precept of warning in all points, 
THis I pip, by delivering to the ſaid C. D., 
perſonally apprehended, a written copy, ſub- 
ſcribed by me, bearing the date of the delive- 
ry thereof, date and ſubſtance of the ſaid pre- 
cept of warning, and the names and defigna- 
tions of the witneſſes ſubſcribing, preſent 
thereat; AND ALso, by leaving and affixing 
the like copy, ſubſcribed by me, at and upon 
the ground of the lands, and upon the fad 
kirk-door, before and „ witnelles 
to the premiſſes ſpecially called and required, 
and hereto with me ſubſcribing. 

| L. M. officer, 
N. O. witneſs. 

P. Q. witneſs. 


This form being gone through, the act of 
parliament directs the proprietor, in caſe of the 
tenant's not removing, to apply to the judge 
ordinary for a warrant to remove him. Thi 
was done by a ſummons, in theſe terms : 
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Summons of Removing. 


GEORGE, by the grace of God, King of 


Great Britain, France, and Ireland, Defender 


of the Faith, To 
| meſſengers a at arms, our She- 


| in that part, Jointly and ſeverally, ſpe- 


cically conſtituted, greeting: WHEREas it is 
humbly meant and ſhown to us, by oux Lo- 
viTE A, B., heritable proprietor of the lands 
and others under written, conform to charter, 
dated „and inſtrument of ſaſine there- 
upon in his favour, dated „and re- 
corded „That in virtue of a precept of 


| warning ſubſcribed by the purſuer, he, on the 


, forty days previous to the term of 


| Whitſunday „ in terms of the act 1555, 
cap. 39. cauſed L. M., his officer in that part, 
| ſpecially conſtituted by the ſaid precept, paſs, 


and lawfully warn and charge C. D., tenant 
in the lands and others after mentioned, viz. 
(here mention the lands) to flit and remove him- 
elf, his wife, family, ſervants, cottars, and 
dependants, goods and gear, forth and from 
the ſaid lands and others foreſaid; and to leave 
the ſame void and redd at the term of 5 
to the effect that the purſuer, by himſelf, or 


others in his name, may enter thereto, and 
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peaceably poſſeſs and enjoy the ſame, and ler 
and diſpoſe thereof at pleaſure : And the ſaid 
officer paſſed on the to the ground of 
the {aid lands, and left a copy of warning 
thereon ; and upon the then „being Sun- 
day, he paſſed to the pariſh-church door of, 
within which pariſh the ſaid lands he, and there, 
immediately after divine ſervice in the forenoons 
audibly read the ſaid precept of warning, in 
preſence of the congregation then aſſembled, 
and affixed and left a copy ef warning on the 
moſt patent door of the ſaid church, that none 
might pretend ignorance; as the ſaid precept 
of warning, and the executions thereof, more 


fully bear. THEREFORE the ſaid C. D. ovcur 


and SHOULD be DECERNED and ORDAINED, by 
decree of the Lords of our Council and Seſſion, 
to flit and remove himſelf, his wife, family, ſer- 
vants, cottars, dependants, goods and gear, 
forth and from the ſaid lands and others fore- 
ſaid, and that at the ſaid term of 
and to leave the ſame void and redd, to the 
effect the purſuer, by himſelf, his ſervants, 
and others foreſaid, may enter thereto, and 
poſſeſs, labour, and enjoy the ſame at pleaſure 
in time coming: AND the ſaid C. D. ouchr 
further to be DECERNED and ORDAINED, Þ) 
decree foreſaid, to make payment to the pur 
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ſuer of the ſum of , or of ſuch other ſum 
as our ſaid Lords ſhall modify, as the expence 


of proceſs, beſides the expence of extracting 


the decree to follow hereon, after the form and 
tenor of the writings libelled on, and laws and 
daily praQtice of Scotland uſed and obſerved 3 in 
the like caſes, in all points. 

Oux MILL 1s HEREFORE, &c. (The will 
of the ſummons is in the ordinary form: it 
has only one diet of ſix days, in terms of the 
act). 


This ſummons might have been brought 
either before the Court of Seſſion or Sheriff; 
and it was attended with a peculiarity, which 


is extremely well explained by Mr Roſs in the 


Eſſay on this ſubject, to which I have already 
had occaſion to refer. When the decree was 
obtained before the Court of Seſſion, the 
only means which were uſed for enforcing 
the decree, was the raiſing of letters of horn- 
ing, and charging the tenant to remove, and 
in caſe of his refuſal, the horning and its 
execution was a warrant for letters of ejec- 
tion ; a tedious and circuitous method of at- 
taining the object, which was directly and at 
once obtained when the decree was pronoun- 
ced in the Sheriff. court ; for the Sheriff im- 
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ined a f t of ejectment and if 
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hours, the Sheriff's precept was executed, 
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15 form of this ejection on the dec 


f the Court of Seſſion I need not give, be- 
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ever the power of framing it may have been 
. queſtioned, has been attended with the hap- 


pieſt effects to the country. It is the act of 


ſederunt the 14th December 17 56, by which 


the remedy was introduced; and in ſo far as 


relates to the preſent ſubject, it conſiſts in the 


dependence of the proceſs of removing againſt the preceding te- 
nant; the Lords of Council and, Seſſion, reſolving to remedy this 
great evil, do make the following regulations: 1 mo, That where 
a tenant is bound by his tack to remove, without warning, at the 
iNue or determination of his tack, it ſhall be lawful to the heritor, 
or other ſetter of the tack, upon ſuch obligation, to obtain letters 


of horning, and thereupon to charge the tenant with horning 


forty days preceding the term of Whitſunday in the year in which 
the tack is to determine, or forty days preceding any other terny 
of Whitſunday thereafter ; and, upon production of ſuch tack 
and horning, duly executed, to the Deputy Sheriff or Stewart, or 
their ſubſtitutes, of the ſhire or ſtewartry where the lands lie, they 
are hereby authoriſed and required, within fix days after the term 
of removal appointed by the-tack, to eject ſuch tenant, and to de- 
liver the poſſeſſion void to the ſetter, or thoſe having right from 
him. 2do, Where the tenant hath not obliged himſelf to remove 
without warning; in ſuch a caſe ic ſhall be lawful to the heritor, 
or other ſetter of the tack, in his option, either to uſe the order 
preſcribed by the act of parliament made in the year 1555, in. 
titled, Ad anent the Warning of Tenants, and thereupon purſue a 
warning and ejection, or to bring his action of removing againſt 
the tenant before the judge-ordinary ; and ſuch action being called 
before the judge ordinary, at leaſt forty days before the term of 
Whitſunday, ſhall be held as equal to a warning execute in terms 
of the : foreſaid act; and the judge ſhall thereupon proceed to 
determine in the removing, in the terms of that a&, in the ſame 
Manner as if a warning had been executed in terms of the foreſaid 


act of parliament. 220, Where a tack is aſſigned, and the aſſig- 
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alternative given to the landlord, (when he 
holds no obligation from the tenant to re- 
move), either to follow out the form of the 
act 1555, or to bring his action of removing 
« againſt the tenant, before the Judge Ordi- 


* nary ; and ſuch action being called before 


* 


nation not intimated by an inſtrument, or where lands are ſubſet, 
in whole or in part, to ſubtenants, and ſuch horning execute as 
aforeſaid, or where proceſs of removing and deecreet is obtained, 
or where warning, in terms of the act 1555, is uſed againſt the 
principal original tackſman, the ſame ſhall be effectual againſt the 
aſſignees or ſubtenants, one or more; and the action of removing 
againſt the principal or original tackſman, and decreet of remo- 


ving following thereon, ſhall be effectual againſt ſuch aſſignees and 


ſubtenants as aforeſaid, and ſhall be ſufficient ground of ejecting 
them, any thing in the former practice to the contrary notwith- 
ſtanding. 40, Where a tenant hath irritated his tack, by ſuffer 
ing two years rent to be in arrear, it ſhall be lawful to the ſetter 
or heritor to declare the irritancy before the judge-ordinary, and 
to inſiſt in a ſummary removing before him; and it ſhall be law 
ful to the Sheriff or Stewart depute, or their ſubſtitutes, to find 
the irritancy incurred, and to decern in the removing, any prac-, 


tice to the contrary notwithſtanding. 5%, Where a tenant -ſhall 


run in arrear in one full year's rent, or ſhall deſert his poſſeſſion, 
and leave it unlaboured at the uſual time of labouring, in theſe, 
or either of theſe caſes, it ſhall be lawful to the heritor, or other 
ſetter of the lands, to bring his action againſt the tenant before 
the judge-ordinary, who is hereby empowered and required to de- 
cern and ordain the tenant to find caution for the arrears, and for 
payment of the rent for five crops following, or during the cui 
rency of the tack, if the tack is of ſhorter duration than five years 
within a certain time to be limited by the judge ; and failing there- 
of, to decern the tenant ſummarily to remove, and to eject him, 1 
the ſame manner as if the tack were determined, and the tenant has 
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« the judge-ordinary, at att forty days be- 
fore the term of Whitſunday, it ſhall be 
4 held as equal to a warning, executed in 
« terms of the act.“ Thus were the whole 
torms of the act 1 555, and all the queſtions to 


been legally warned, in terms of the foreſaid act 1555. Gto, The 
Lords hereby enact and declare, that no bill of advocation, or 
ſuſp-afion of a decree or proceſs of removing, be paſſed others 
wiſe than by three Lords in time of vacation, and by the whole 
Lords preſent in time of Seſſion, (this regulation was altered by af 


vacunte, were allowed to paſs bills of ſuſpenſion and advocation ) : 

vided always, That in vacation-time, and when three Lords can- 
not calily be found, it ſhall be lawful to the Lord Ordinary on the 
bills, upon ſuch bills of ſuſpenſion to grant fiſts from time to time 
as he ſhall judge proper, to the end that the complainer may. have 
acceis to preſent his bill of ſuſpenſion to three Lords, or to the 
Cout. And they hereby ordain, That upon pailing ſuch bill of 
advocation or ſuſpenſion, or at leaſt within ten days after the date 
of the deliverance thereon, the complainer ſhall be obliged to find 
lfficient caution, not only for the implement of what ſhall be de. 
creed on the advocation or ſuſpenſion on diſcuſſing thereof, hut 
alſo for damage and expence, in cafe the ſame ſhall be found due. 
And upon the complainer's failing to find caution as aforeſaid, ſuch 
bill of advocation or ſuſpenſion hall be held to be refuſed ; and it 
ſlall be lawful for the other party to proceed in his action of re- 
moving, or in the execution. of his decreet, as if no ſuch bill of 
advocation or fuſpenſion had been preſented or paſſed. 7mo, The 
Lords do enact and declare, That in all removings, whether ori- 
ginally brought before this Curt, or by advocation or ſuſpenſion, 
ticy will proceed and determine the ſime ſummarily, without a- 


be recorded in the becks of TY and py: and publiſhed 


in the uſual form, 
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of /+-/erunt 10th Auguſt 1776, and any two of the Lords, in time of 


biding the courſ- of any roll, And ordain this act of ſeder unt to 
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which theſe forms gave riſe, ſwept away, and 
a plain and obvious means of intimation in- 
troduced. The action allowed buy this act of 
ſederunt may be brought either before the 
Court of Seſſion or before the Sheriff; and as 
the forms of the inferior court are ſimpler and 
more efficacious, it is before the inferior court 
that the action is uſually brought. The ſum- 
mons, when the action is brought before the 
Court of Seſſion, is in theſe terms. 
Summon, of Removing, on the Ac of Sederunt. 
f GEORGE, &c. WHEREAS, &c. Our Lovirz 
A. B., heritable proprietor of the lands and 
others under written, conform to charter dated 
and inſtrument of ſeiſin thereon, dated 
and recorded : That by act of ſe- 
deront of the Lords of Comneil and Seſſion, 
dated the 14th day of December 1756, intitled, 
Act anent Removings,” it is provided, © That 
„ it ſhall be lawful to the- heritor or other 
«© ſetter of the tack, in his option, either to uſe 
i the order preſcribed by the act of parliament 
© made in the year 1555, intitled, © Act anent 
„ the Warning of Tenants,” and thereupon 
6 purſue a removing and ejection, or to bring 
« his action of removing againſt the t tenant 
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« before the judge ordinary ; and ſuch action 
being called before the judge-ordinary, at 
« leaſt forty days before the term of Whitſun- 
day, ſhall be held as equal to a warning 
executed in terms of the foreſaid act; and 
the judge ſhall thereupon proceed to deter- 
mine in the removing in the terms of that 
act, in the ſame manner as if the warning 
had been executed in terms of the foreſaid 
act of parliament.” AND although the pur- 
ſuer has often deſired C. D., tenant in the lands 
of , TO FLIT and remove himſelf, his 
wife, family, ſervants, cottars, and dependants, 
from the ſaid lands and others, YET they re- 
fuſe ſo to do; THEREFORE the ſaid defender 
ought and ſhould be DECERNED and O0RDAIN= 
ED, by decree of the Lords of our Council and 
Seſſion, to flit and remove himſelf, his wife, 
tamily, ſervants, cottars, dependants, goods and 
gear, forth and from the ſaid lands and others 
above ſpecified, at the term of next, and 
to leave the ſame void and redd, to the effect 
| the purſuer, by himſelf, or others in his name, 
may enter thereto, and poſleſs, labour, and en- 
Joy the ſame, and diſpoſe thereof at pleaſure þ 
in time coming: AND in caſe the ſaid defender 
mall continue to occupy and poſleſs the lands 
and others foreſaid, or any part thereof, atter 
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the ſaid term of be ought and ſhould he 
DECFRNED and oRDAiNED, by decree fore- 
ſaid, to make payment to the purſuer, of L. 

Sterling, or ſuch other ſum as our ſaid Lords 
ſhall modify, as the violent profits of the {aid 
farm and of I. Sterling, or of ſuch other 
ſum as our ſaid Lords ſhall modify, as the ex. 
pence of this proceſs, beſides the expence of 
extracting the decree to follow hereon, after 


the form and tenor of the ſaid act of ſederunt, 


and laws and daily practice of Scotland, uſed 
and obſerved in the like cafes in all points, 
OUR WILL IS HEREFCRE, &c. in common 
form. | 
This ſummons muſt be executed againſt the 
tenant, and called in Court forty free days pre- 
ceding the term of Whitſunday in the year in 
which the tenant is to remove. When decrec 
has been obtained in the Court of Seflion, 4 
horning follows on the decree in this form. 


Hlorning en a Decree of R OW 


eee &c. Wann OUR LOVITE A, 
B., of the date hereof, obtained decree, at his 
44 inſtance, before our Lords of Council and Sel · 


ſion, againſt C. D., VECERNINSG and ORDAIY 


IN him (for the cauſes therein ſpecified) 1 
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flit and remove himſelf, his wife, family, ſer- 
vants, cottars, and dependants, goods and gear, 
forth and from, (Here the lands will be deſcribed 
in the words of the decree), and to leave the ſame 
void and redd, at the term of ; to the ef- 
fect the complainer, or others in his name, 
may then enter thereto, and poſſeſs and enjoy 
the ſame in time coming; AND FURTHER 

DEG-RNING and ORDAINING the ſaid C. D 
to make payment to the ſaid A. B. of the ſum 
of L. as the expences of proceſs; as ALSO 
of the expence of extracting the ſaid decree, as 
the ſame, ordaining theſe our letters, in manner 
under written, more fully bears. OUR WILL 
18 HEREFORF, and We CHARGE you, That, 
on {ight hereof, ye paſs, and, in our name and 
authority, COMMAND and CHARGE the ſaid 
C. D. perſonally, or at his dwelling-place, to 
make payment to the ſaid A. B. of the foreſaid 
tum of L. ; , as the expence of procels, 
and of the ſum of L. as the expence of 
extracting the ſaid decree, after the form and 
tenor of the ſaid decree in all points, WITHIN 
FIFTUEN DAYS next after he is charged by 
you thereto; As ALSO, That ye, in our name 
and authority foreſaid, COMMAND and CHARGE 
the ſaid C, D. perſonally, or at his dwelling» 
Place, to flit and remove himſelf, his wife, fas 
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mily; ſervants, cottars, and dependants, goods 
and gear, forth and from the foreſaid lands 


and others, with their pertinents, and to leave 


the ſame void and redd Ar the ſaid TERM of 

tf ic in caſe the ſaid charge ſhall be given 
fix days preceding the term of 3 to 
the effect the complainer, or others in his name, 
may enter thereto, and poſſeſs and enjoy the 
fame in time coming; And in caſe the ſaid 
charge ſhall be given within leſs than fix days 


of the ſaid term of „ or after the ſaid term; 
then WITHIN sIX DAYS next after he is charg- 
ed by you thereto, UNDER the pain of ejection, 


AND ALSO under che pain of rebellion, and put- 
ing of him to the horn; wherein if he fail, 


the ſaid reſpective ſpaces being elapſed, that 


immediately thereafter ye denounce him our 
rebel; put him to the horn, and uſe the whole 


other order againſt him preſcribed by law: 
FURTHER, That ye lawfully fence, arreſt, ap- 


priſe, compel, poind, and diſtrain, ALL and 
SUNDRY, the ſaid C. D.'s whole readieſt move- 
ables, debts, ſums of money, and other move- 
able goods of every denomination, poindable 
or arreſtable, pertaining or addebted to him, 
wherever the ſame can be found, MAKE PENNY 
thereof to the avail of the foreſaid ſums ; and 
cauſe the ſaid A. B. be completely paid thereof, 
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after the form and tenor foreſaid in all points. 


AccoRDING TO JUSTICE, as ye will anſwer 
to us thereupon: The which to do, we commit 
to you, and each of you, full power, by theſe 
our letters, delivering them, by you duly exe- 


cuted and indorſed, again to the bearer. GIVEN 


under our Signet, AT EDINBURGH, che 
day of in the year of our reign... 
PER DECRETUM DOMINORUM CONeILII. 


„ 4 , ; 4 — 


Where no expences have been given, there 
will of courſe be no charge to make payment 


of any ſum to the landlord, and of courſe the 
clanſe of fencing and arreſting will be left out; 
you will raiſe letters of horning only for en- 
forcing the decree. 

Upon this horning the tenant is charged ; 


and the days of the charge being expired, he 


is denounced rebel; and the horning being 
put on record, letters of caption or of ejection 
may be applied for. The letters of caption are 
in common form; the letters of ejection pro- 
ceed on a bill, alongſt with which the regiſter- 
ed horning is produced. 993 
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Great Britain, France, and Ireland, "Defender | bell 
of wa Tak, v5 2449154 he | 
meſſengers at arms our a in . the 

part, : jolngly: and ſeverally, ſpecially conſtitn- WM and 
ted, greeting: WHEREas it is humbly meant ing, 
and ſhown to us by oUk LOVITE A. B., heri- and 
table proprietor of the lands and others after hon, 
mentioned, 'THaT' the complainer obtained whe! 
decree of removing at his inſtance, on the poſſe 
day f ; before our Lords of Council move 
and Seffion, againſt C. D., tenant and poſſe. Wl the. 
ſor of the lands of ' 'DFCERNING and THE 
ORDAINING him to flit and remove himſelf, to he 
his wife, family, ſervants, cottars, dependants, ſtanc 
goods, and gear, forth and from the faid lands, en. 
and to leave the ſame void and redd at te O 
term of laſt, to the effect the complainer, e, 
by himſelf, or others in his name, might then eme 
enter thereto, and peaceably labour and enjoy dheril 
the ſame at his pleaſure in all time coming, 25 hip 
the ſaid decree more fully bears; WHEREUPON tne l. 
the complainer raiſed letters of horning againſt Wl Ih 
the ſaid C. D., and, by virtue thereof, cauſed ny 
meſſenger paſs, upon the | ity 

day of laſt, and lawfully command and = 
charge the ſaid C. D. to flit and remove him- 6 g 
ſelf and his foreſaids from the ſaid lands, in able 1 


terms of the ſaid decree, under the pain of f: ng 


| bellion, and putting of him to the- horn; and 
he having diſobeyed the ſaid charge, was, on 
the day of „ 5 denounced rebel, 
| and put to the horn, as the ſaid letters of horn- 
ing, with the execution thereof, duly recorded, 
and ſhown to our Lords of Council and Seſ- 
fon, hath teſtified ; NOTWITHSTAN DINO 
whereof, the ſaid C. D. ſtill continues in the 
| poſſeſſion of the ſaid farm, and will not re- 
move himſelf and his foreſaids therefrom, to 
the effect above ſpecified, unleſs compelled ; 
| THEREFORE neceſſary it is for the complainer 
to have theſe our letters, directed, at his in- 
| ſtance, in manner and to the effect underwrit- 
ten, | 

Our WILL IS HEREFORE, and we charge 
you, that, on ſight hereof, ye paſs, and in our 
name and authority command and charge the 
Sheriff-depute of and his ſubſtitutes, 
within whoſe juriſdiction the ſaid lands lie, and 
the ſaid C. D. reſides, to EJECT, FLIT, and 
[KEMOYE the ſaid C. D., polleſlor of the ſaid 
lands and others foreſaid, his wife, family, ſer- 

| Yants, cottars, dependants, goods and gear, 
forth and from the lands and others above 
Witten, and to put the complainer, his tenants, 

lervants, or others in his name, in the peace- 

able poſſeſſion thereof, AND to uſe all the ſo- 
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lemnities uſual and requiſite in the like caſes 
after the: form and tenor of the ſaid decree of 
removing, regiſtered horning following there. 
on, and rheſe our letters, in all points, wi rk 
IN SIX Daus after they are charged by you 
thereto, under the pain of rebellion, and put. 
ting of them to the horn: WiTH cERTII 
CATION to them if they fail, our other letters 
will be directed, charging them thereto nl. 
ciler. ACCORDING TO JUSTICE, (becauſe the 
Lords. have ſeen the regiſtered horning above 
mentioned), as ye will anſwer to us thereupon: 
When to do we commit to you, and each of 
you, full power, by theſe our letters, deliver- 
ing them, by you duly executed and indorled, 
again to the bearer. G1vEN under our ſignet 
AT EDINBURGH, the day of „ in 
the year of our reign a 

Ex DELIBERATIONE DOMINOR UM CoNnClLIl 


This letter, you will obſerve, is directed to 
the Sheriff alone, and it is only by a deputy 
tion from him that a meſſenger can be autho» 
riſed to act; and the form of procedure i 
this : The letters of ejection are produced to the 
Sheriff, who iſſues a precept, ordering his of 
ficers to execute the removing, in terms of m 
will of the letters; and on this joint authorth 


for the ſhire of 


Df Lage. 1 


ot the letters of ejection and the Sheriff's pre- 
cept, is the removing carried into effect. 

This is the form of removing upon a de- 
cree obtained before the Court of Seſſion; and 
it is not only encumbered with forms, but a 
much longer time muſt intervene before the 
tenant can be removed, than where the remo- 


ving is brought before the inferior court; for, 


in the et place, The days of charge on the 
horning muſt have elapſed, and then the ſix 
days charge on the letters of ejection muſt alſo 
have elapſed, before the removing can take 
place; ſo that we need not wonder that theſe 
clumſy forms ſhould fall into diſuſe. 

Where the removing is brought before the 


Sheriff, it is by a petition in this form: 


\ 


| Summons of Removing before the Sheriff, in terms 


of the A of Sederunt, 14th December 1756. 


B. C., EsQv1RE, his Majeſty's Sheriff-depute 
| , 0 executors 
hereof, jointly and ſeverally, ſpecially conſti- 


| nted, greeting: WHEREASã it is humbly meant 
| and ſhown to me by 1%; That where the 


complainer is heritable proprietor of the lands 
| of 


„lying in the pariſh of , and 
p-ountyof , and in which lands he ſtands 
1 
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infeft and ſeiſed, conform to inſtrument of ſa 
fine in eee dated. ; and recorded 
33 AND THAT by act of ſederunt of the 
Kindle; of Council and Seſſion, dated 14th De. 
cember 1756, it is declared, that it ſhall be 
lawful to any heritor, 'or other ſetter of a tack 
in his option, either to uſe the order preſcribed 
by the act of parliament made in the year 
I555, entitled, Act anent the warning of 
* tenants,” and thereupon purſue a removing 
and ejection, or to bring his action of remo- 
ving before the judge-ordinary ; and ſuch ac- 
tion being called before the judge-ordinary, at 
leaſt forty days before the term of Whitſun- 
day, ſhall be held as equal to a warning ere 
cuted in terms of the foreſaid ſtatute: AND 
TRUE IT 1s that C. D. is tenant and poſſeſſor 
of the foreſaid lands, whoſe leaſe expires at the 
term of Whitſunday next; THEREFORE tht 
ſaid C. D. ovenr and SHOULD be DECERV- 
ED and ORDAINED to flit and remove himleli 
his family, ſervants, cottars, and dependantz 
goods and gear, forth and from the ſaid land 
of „ with their pertinents, and to leave thi 
ſame void and redd at the term of Whitſun 
day next, in this preſent year, to the effect ti 
complainer, Or others 1 in his name, may thel 
Enter thereto, and peaceably poietn and enjof 


Of Leaſes, © _ = 


the ſame- in all time coming, conform to law 
and the daily practice, uſed and obſerved in 
the like caſes; HERETORE I charge you, that 
ye lawfully suu MON, WARN, and CHARGE 
the ſaid defender, to compear before me or 
my ſubſtitute, upon the day of „ 
in the hour of cauſe, to anſwer at the inſtance 
of the ſaid complainer ; that 1s to ſay, to hear 
and ſee the premiſſes verified and proven, and 


decree given and pronounced uf ſupra; or elſe 


to allege, &c. With certification, &c. Ac- 


CORDING TO JUSTICE. Given Ar , and 
ſigned by the clerk of court the day of 
years. 


This ſummons is executed againſt the te- 
nant, and it muſt be called in court forty free 
days before the term of Whitſunday, in the 
year in which the tenant's leaſe expires; and 
when the action is called in court, decree of 
removing is immediately pronounced; and up- 
on the decree the Sheriff iſſues a precept of re- 
moving, on which, within forty-eight hours, 
the tenant may be removed: and the officer 
employed returns an execution, ſtating the 
ceremony of putting out the tenant's fire, and 
rekindling a fire in name of the landlord; but 
che execution is principally of ſervice in fixing 
wat articles of furniture were put out of the 


e — — 2 
> — 2 —.— * Ot 


— 


> — ISS — —— Di —— — — 
2 ͥ — K IT ITS My IO EET C N A 2 * 
—— ww. 2 2 — — —— — — — 
* —— 7 - — 4 


— re 


mY 4 * 
Dr 


2 — NN n 
— —— — 920 RH 


O SID XZ = no — > 6. = : : 
=". _ 8 — . 2 = ERS 2 1 2 
2 : — — — _ — © ne —— * —— —— — —— — — — . - 2 
Tw 2 = W ES 7 _— — — 2 2 — — N —ů— — — — — — — 
LEES x . Pl os * 2 : * 2 * — ” — — — — — Me DIES — 8 2 3 
2 — — - wa = > — . * * * - ; 


414 WW” of Leafer 


tenant's houſe, and preventing 1275 queſtion 


as to embezzlement. 
It is this form, ſo ſimple, and fo completely 


anſwering all the purpoſes of the old regula- 


tions, that has been introduced by the act of 
ſederunt 1756; and although I have thought 
it neceſſary to preſerve the old forms, and 
even the method of enforcing the decree of the 
Court of Seſſion, yet it muſt be obvious, that 
the removing before the Sheriff is attended 
with ſo many advantages, that all removings 
muſt be brought in this way, that is, all re- 
movings, where there is no obligation in the 
leaſe obliging the tenant to remove; for where 
the leaſe contains an obligation of that kind, 
the act provides a means of enforcing the re- 
moving equally imple, and equally certain in 
the intimation which it gives to the tenant. 
Without the aid of this act, the only means 
by which an obligation in the leaſe to remove 
could have been enforced, muſt have been by 
horning and caption ; and had the tenant cho- 
ſen to remain in priſon rather than to imple- 
ment his obligation to remove, then, without 
the aid of the act, he muſt have continued to 
poſſeſs his farm until a removing had been 
brought, But the act of ſederunt has put an 
end to all theſe difficulties, by declaring, that 
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an heritor, where his tenant is bound by his 
leaſe to remove, may raiſe letters of horning 
on the tack; and having charged the tenant in 
theſe letters forty days preceding the term of 
Whitſunday in the year he is to remove, the 
Sheriff, on production of the tack and horning, 
mult eject the tenant within ſix days after the 
'term of removal. The horning raiſed on this 
occaſion is in this form. 


Horning on a Tack, in order to force a Remo- 
ding on the AF of Sederunt, 


Grorce, &c. Whereas (IF the horning has 
been recorded in the ſheriff<court books, and a bill 
be requiſite, you will ſay, WHEREAS it is hum- 
bly meant and ſhown to us by oUR LoviTeE 
A. B., That by tack, &c. the proprietor will be 
called the complainer, and the letters will cloſe with 
Ex DeLIBERATIONE DOMINORUM CONCIL11, 
in the common form of letters of horning on bills ; 
but when the horning has been recorded in the books 
of Seffion, it Twill proceed in theſe terms), by a 
tack entered into betwixt OUR LOVITE A. B., 
heritable proprietor of the lands and others 
after ſpecified, ON the ONE PART, and C. D. 
ON the OTHER PART, of date the day 
of , the ſaid A. B. ſet to the ſaid C. D., 
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his heirs and ſucceſſors, &c. 4 LL and work 
(Here weſeribe the lands as in the leaſe), Ax 
THAT for the ſpace of from and af. 
ter „which was thereby declared to 
have been the term of his entry to the ſaid 
ſubjects; AN p the ſaid C. D. Bound. and oz- 


LIGED himſelf and his foreſaids to flit and re- 


move himſelf, his wife, family, ſervants, cot- 
tars, and dependants from the poſſeſſion of the 
ſaid farm, at the expiration of the ſaid tack, 
without any warning or proceſs of removing, 
(1t is neceſſary to obſerve, that the terms of this 
part of the horning are entirely regulated by the 
terms of the clauſe of the leaſe, which are copied 


Here verbatim), as the ſaid tack, regiſtered in 


our books of Council and Seſſion, and having 
a decree of the Lords thereof interponed there- 
to, of this date, ordaining theſe our letters to 
be directed thereon, more fully bears: THAT 
by the act of ſederunt of our ſaid Lords, of 
date the I4th December 1756, entitled, © Act 
of ſederunt anent removings,” it is, amonglt 
other regulations, appointed, that where a tc 
nant 1s bound by his rack to remove without 
warning at the ifh or determination of his tack, 
it ſhall be lawful to the heritor, or other {ettel 
of the tack, upon ſuch obligation, to obtain 
letters of horning, and thereupon to charge the 
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tenant with horning forty days preceding the 
term of Whitſunday in the year in which his 
tack is to determine, or forty days preceding 
any other term of Whitſunday thereafter ; and 
upon production of ſuch a horning, duly exe- 
cuted, to the Sheriff or Stewart depute, or their 
ſubſtitutes, of the ſhire or ſtewartry where the 
| lands lie, they are thereby authoriſed and re- 
' quired, within fix days after the term of re- 
moval appointed by the tack, to eject ſuch te- 
nant, and to deliver the poſſeſſion void to the 
ſetter, or thoſe having right from him: AND 
TRUE IT 1s, that the foreſaid tack expires at 
the term of ; wherefore neceſſary it is 
for our ſaid Lovite to have theſe our letters di- 
rected at his inſtance, in manner under writ- 
ten. - 

OUR WILL IS HEREFORE, and we CHARGE 
you, that on fight hereof ye paſs, forty days 
before the term of Whitſunday next to come, 
and in our name and authority, lawfully com- 
| mand and charge the ſaid C. D. perſonally, or 

at his dwelling-place, to flit and remove him- 
ef, his family, ſervants, cottars, dependants, 
goods and gear, forth and from the ſaid lands 
and others ſet by the foreſaid tack, at the ſaid 
term of next to come, in the preſent 
ear „ under the pain of rebellion, ejection, 
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and putting of him to the horn; wherein if he 
fail, the ſaid ſpace being elapſed, that imme. 
diately thereafter, ye denounce him our rebel, 
and put him to the horn, and uſe the whole 
other order againſt him preſcribed by lay, 
ACCORDING TO JUSTICE, as ye will anſwer 
to us thereupon. Wich to do, we commit to 
| you, and each of you, full power, by theſe 
our letters, delivering them, by you duly ex- 
ecute and indorſed, again to the bearer. Gi. 
VEN under our ſignet, AT EDINBURGH, the 
year of our 


day of in the 
reign ; 


PER DEcRETUM DoMINORUM CONCIILII. 


As the tenant is charged, not to pay, but as 
Jaclun hreſtandum, theſe letters contain no wat- 
rant to poind; and for the ſame reaſon the 
meſſenger muſt prefix to the copy ſerved on 
the tenant a full enn Gown to the will, in this 


form. 


Copy for the Tenant, 


I M. N., meſſenger, by virtue of letters of 
horning, whereof the above and preceding 


page i is a juſt and exact double to che will, 


raiſed at the inſtance of A. B., IN his Ma- 
JESTY'S NAME and AUTHORITY, 


command 


ſe] 
fo! 
tad 
in 
pa 
40 

to 


N11 


ane 


: 
on 
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and charge you C. D. to flit and remove your- 
ſelf, your family, and others above deſcribed, 
forth and from the lands and others ſet by the 
tack above ſpecified, at the term of next, 
in this preſent year; AND THAT under the 
pain of rebellion, ejection, and purting of you 
to the horn, with certification, &c. conform 
to the principal letters, which are dated 
, and ſigneted Per aecretum Do- 
minorum Concilii. THISs I do on the day of 
years, before thèſe witneſſes, O. P. 
and Q. R. both reſidenters in Edinburgh. 
M. N. meſſenger. 


The meſſenger will then return an execution 
on the back of the horning, in theſe terms: 


Execution of the Horning. 


Upo the day of years, I M. N. 
meſſenger, paſled, at command of the within 
written letters of horning, raiſed at the in- 
tance of the ſaid A. B., AND by virtue there- 
of, in his Majeſty's name and authority, la w- 
fully COMMANDED and CHARGED the alſo 
within-deſigned C. D. to flit and remove him- 
ſelt, his family, and others within deſcribed, 
hh and from the lands and others ſet by the 

345 2 
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tack therein ſpecified, at the term of 
next, in this preſent year; AND THAT under 


the pain of rebellion, ejection, and putting of ot 
him to the horn, and with the certification be 
to him within directed. Tris J D1D, after 8 
the form and tenor of the within- ritten let. ex 
ters of horning in all points; a full double di 
whereof to the will, with a juſt copy of charge tit 
ſubjoined thereto, I delivered to the faid C. 
D. perſonally apprehended ; wich copy of 
charge was ſubſcribed by me, and did bear VI 
the date hereof, with the witneſſes names and ſo 
deſignations preſent with me thereat, and here- by 
to with me ſubſcribing, viz. O. P. and C. B. va 
both reſidenters 1 in Edinburgh. ter 
M. N. meſſenger. 17 
O. P. witneſs. T1 
Q. K. witneſs. 1 E Tet 
| da. 
This horning, being duly executed forty days me 
vial the term of Whitſunday in the year of wh 
the tenant's removal, is produced to the Sheril 8 
or Stewart, who is directed by the act of fede- 
runt, © to eject the tenant within ſix days AE 
after the term of removal appointed by the 
te tack.” Upon inquiry at the Sherift- clerk' PE, 
office for the county of Edinburgh, [ do not — 


. N : f 
find that there is an inſtance of a charge © 


4 
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this kind, ſo completely does the proceſs f al. 
- WH warning before the Sheriff ſeem to exclude all { j 
other forms: though no doubt the form would 1 
de, as in the caſe of letters of ejection, for the il 
- WH Sheriff, upon the production of a horning ſo i 
. executed, to iſſue his precept to his officers, 1 
edirecting them to remove the tenant at the i 
- WH time appointed by the act of ſederunt. ll 
f Thus the removing of tenants, which pre- 9 
1 WH vious to the act 1555 was attended with ſcenes 4 
1 ſo diſgraceful to the police of the country, was ll. 
buy that act reduced into order; and the diſad= it 
. WH vantages with which theſe regulations were at- ll, 


tended, were removed by the act of ſederunt 
1756; fo that the whole has, in practice, ar- 
rived at the ſimple form of raiſing an aclion of 
removing, forty days prev1ous to the Whitſun- 
day in the year in which the tenant muſt re- 
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move, or in raifing and executing a horning 
i within the ſame time, where the tack contains 
| WH in obligation to remove. 


—  — 
* 


Acfions fer Rent under the AG of Sederunt 1756. 


The act of ſederunt 1756 not only pre- 
ſcribed the proper rules for removing the te- 
nant, in the different circumſtances that may 
occur; but it allo gave very powerful means 


* 


— cee 


to the landlord, for ſecuring his intereſt in the 
leaſe, by enabling him to bring his action be. 
fore the Sheriff, for irritating the right, found. 
ed on the tenant's ſuffering two years tac duty 
to run into the third unpaid ; and ſtill more ſo 

by authorifing the landlord, where the tenant 


has allowed one year's rent to run 1n arrear, or 


where he has left his poſſeſſion unlaboured, to 
inſiſt for caution for the five following crops, 
if the leaſe ſhall endure ſo long, and to have 
him removed if he ſhall fail to find caution. 

The ſummons for declaring an irritancy of 
the leaſe, where the tenant has run two years 
in arrear, 18 in theſe terms. 


Summons of Declarator of the Irritancy of a Tack 
for the not Payment of the Tack-duty. 


GEORGE, by the grace of God, King of 
Great Britain, France, and Ireland, Defender 
of the Faith, to 1 meſſengers 
at arms, our ſheriffs in that part, jointly 
and ſeverally ſpecially conſtituted, greeting. 
Whereas it is humbly meant and ſhown to us, 
by oUR LoviTE A. B., heritable proprietor oi 
the lands after mentioned, THAT, by tack en” 
tered into betwixt the purſuer, on the on 
part, and C. D. on the other, he ſet to the ſaid 
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C. D., his heirs and ſucceſſors, ALL and WHOLE 

„and that for the ſpace of years 
from and after the term of „ which was 
declared to have been the term of the ſaid C. 
D.'s entry to the ſaid lands: THAT the ſaid 
C. D., on. the other part, bound and obliged 
himſelf, his heirs, executors, and ſucceſſors, 
to make payment to the purſuer of the yearly 
rent of L. , payable at „beginning 
the firſt term's payment at the term ot „ 
for the half year immediately preceding, and ſo 
forth yearly, termly, and proportionally, in all 
time thereafter during the currency of the ſaid 
tack, with a fifth part more of each term's pay- 
ment, of liquidate penalty, in caſe of failure, 
and the legal intereſt of the ſaid termly pay- 
ments, from the time that the ſame fell due, 
and during the not- payment thereof: AND 
it is expreſsly provided and declared by the 
tad tack, That in caſe two years tack- duty 
mould remain unpaid, (Here the irritancy will 
be fully narrated as it fande in the leaſe), as the 
laid leaſe in itſelf more fully bears. AND TRUE 
IT 1s, That the ſaid C. D. has allowed two 
years rent to run into the third unpaid, and 
was due to the purſuer the ſum of L. of 
arrears, at the term of _ Jail „ be- 
ing two years cke of the ſaid lands, (this 


424 Of Leafes. 
part of the ſummons muſt correſpond with the leaſe), 
whereby the ſaid irritancy is incurred, and the 
tack become void and null: THREREFORE it 
OUGHT and SHOULD be FOUND. and DECLA- 
RED, by decree of the Lords of Council and 
Seſſion, that the foreſaid tack-duty is reſting 
and owing for the ſpace forefaid ; AND that 
thereby the ſaid C. D. has incurred the irri- 
tancy ſtipulated in the ſaid tack: Ax p the 
fame being ſo xoUND and DECLARED, it ought 
and ſhould be further round and DECLARED, 
by decree foreſaid, that the ſaid C. D. has for- 
feited all right and title zo the ſaid tack, and 
to the lands thereby ſet; AN p that the ſaid 
tack is EXTINCT, VOID, and NULL, in all 
time coming, as if it had never been made or 
granted: AND the faid C. D. ought and ſhould 
be DECERNED and ORDAINED, by decree fore- 
ſaid, to make payment to the purſuer of the 
ſaid ſum of L. , as the tack-duty due by 
him for the crops and years above ſpecified, 
with the legal intereſt thereof from the reſpec- 
tive terms when the ſame fell due, and in time 
coming during the not- payment thereof, with 
1. Sterling of liquidate penalty incurred 
through failure. As ALso, the ſaid defender 
OUGHT and $HOULD be DECERNED and 0OR- 
DAINED, by decree forctaid, inſtantly to flit 


Of Lab.. 


and remove himſelf, his family, cottars, goods 
and gear, from the ſaid lands, to the effect that 
the purſuer, or others in his name, may enter 


pleaſure, As alſo, to make payment. to; the 


ſam as our ſaid Lords ſhall modify, as the ex- 
pence of this proceſs, befides the expence of ex- 
tracting the decree to follow hereon, after the 
form and tenor of the leaſe above narrated, 
and laws and daily practice of Scotland, uſed 
and obſerved in the like caſes in all points. 

Oux WILL 1S$ HEREFORE, (in common form). 8 


| | 1 
This action may be brought before the 
judge- ordinary under authority of the act of 
ſederunt 1756, and the only changes which 
will be made on the ſummons will be occaſion- 
ed by the change in the ſtyle of a ſummons be- 
fore the Court of Seſſion and a ſummons before 
the Sheriff, and by introducing the following ad- 
dition to the narrative, after narrating the tack, 
* THAT by the act of ſederunt of the Lords of 
* Council and Seſſion, it is inter alia ſtacute 
and ordained, that where a tenant hath irri- 
* tated his tack by ſuffering two years rent to 


* be in arrear, it ſhall be lawful for the ſetter 
. 18 


Hereto, and labour and poſſeſs the ſame at | 


purſuer of the ſum of L. , or ſuch other 
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eritor” to declare the irritancy before the 


36: judge- ordinary, and to inſiſt in a fummary " 
„ removing before him; and it fhall be law. ath 
ful for ſuch judge-ordinary to find the irri. de 
« tancy incurred, and to decern in the remo- to: 
„ ving, any practice to the contrary notwith- VS 
« ſtanding. - AND TRUE IT 1s, &c. the 
The other regulation of this act is of ſtill WWF 1; 
more importance to the landlord. It confiſts beg 
in a power, wherever a tenant is one ful ſo ! 
year in arrear of rent, or where he has left his of t 
poſſeſſion unlaboured, to apply to the judge. nal; 
ordinary of the bounds, who 1s directed to Ax 
order the tenant to find caution for five years Lor 
rent, if the leaſe ſhall endure as long ; and on Dec 
his failure, the judge is required to remore tena 
him. The ſummons in this caſe is in theſt rent 
terms. unl; 
theſ 

Summons. before the Sheriff, for forcing a Tenant tor 
to find Caution for jive Crops, under the Ai 7 drin 
Sederunt, 14th December 1756. 4 " 
L. M., Eſq; his Majeſty's Sheriff-depute for WWF caut 
the ſhire of „&c. Shown to me by A. B,. "ne 
THAT WHERE, by tack, of date , entered _—_ 
into betwixt the complainer on the one pa _ 
Te 


and C. D. on the other part, the complainer 


— 


thercby ſet to the ſaid C. D., all and whole 


, and that for the ſpace of - from 


and after the term of . 9 is hereby 
declared to have been the term of entry there- 
to: And upon the other part, the ſaid C. D. 


bound and obliged him to make payment to 


| the complainer of the ſum of of tack- 
duty, and that at two terms in the year 
beginning the firſt term's payment 5 and 


ſo forth termly thereafter during the currency 
of the ſaid tack, as the ſame, containink a pe- 
nalty of I. , in itſelf more fully bears. 
Axp wHEREAS, by act of ſederunt of the 
Lords of Council and Seſſion, dated the 14th 
December 1756, it is ena ded, that where a 
tenant ſhall run in arrear of one full year's 
rent, or ſhall deſert his poſſeſſion and leave it 
unlaboured at the uſual time of labouring; 1 

theſe or either of theſe caſes, it ſnall be lawful 
for the heritor or other ſetter of the lands, to 
bring his action againſt the tenant before the 
judge-ordinary, who is thereby impowered 


and required to decern and ordain him to find 


| Caution for the arrears, and for payment of the 
| Tent of the five crops following, within a cer- 
tain time, to be limited by the judge; and 
failing thereof, to decern the tenant ſummarily 
to remove, and to eject him in the ſame man- 
3H 2 | 
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— 8 —⏑ä—6 raar Re eng ea 
— . — og ——— xz 2 


: Pg 
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ner as if the tack. were determined: AN D TRUE 


IT 18, that the ſai! C. D., defender, is not only 


In arrear of rent for more than one year, being 
at preſent indebted to the complainer in the 
ſam of L. Sterling, as the arrears of rent 
due at the term of Whitſunday laſt, but has 
deſerted his poſſeſſion and ſuffered part of the 
farm to lie unlaboured: THEREFORE, in termsof 
and conformably to the ſaid act of ſederunt, the 
ſaid C. D., defender, ought and ſhould be de- 
cerned and ordained to find ſufficient caution 
to pay to the complainer the ſaid ſum of L. 

Sterling, being the arrears of rent due by him 
at the ſaid term of Whitſunday laſt : As 4180 
to find ſufficient caution to pay the complain- 


er L. yearly, as the rent of the ſaid farm 


for the five following crops, viz. from the 
ſaid term of Whitſunday laſt to the 
term of Whitſunday , payable at the 
terms and in the proportions above ſpeci- 
fied: And failing of the ſaid C. D.'s finding 


caution, to decern and ordain him inſtantly to 


flit and remove himſelf, wife, family, ſervants, 
cottars, and dependants, goods and gear, forth 
and from the ſaid lands , and to leave the 
ſame void and redd, to the effect the complain- 
er, and others in his name, may enter cherer 
and peaceably poſſeſs and enjoy the ſame in al 
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time coming, conform to the law and daily 
practice uſed and obſerved in the like caſes. 
THEREFORE, &c. in terms of the ſummons. 


In this action, a bond of relief, in the fol- 
lowing terms, muſt be granted by the tenant; 
ſhould he fail to do ſo, he will be removed. 


Bond of Caution, in terms of the Af of Sederunt, 
141h December 1756. | 


IC. D., tackſman of the lands of > 
belonging in property to A. B., CONSIDERING 
that the ſaid A. B. having raiſed and inſiſted 
in a proceſs againſt me before the Sheriff of 
„ concluding for my finding caution 
for payment of the ſum of L. „as a year's 
rent of my ſaid poſſeſſion, at the term of Whit- 
ſunday laſt, for which I have fallen in arrears, 
and for the rent of five ſubſequent crops, du- 
ring which period the tack betwixt us ſubſiſts, 
and failing of my finding ſuch caution, that I 
mould be removed from my poſſeſſion, in 
terms of an act of ſederunt of the Lords of 
Council and Seſſion, dated the 14th day of De- 
cember 1756 AND THAT the ſaid Sheriff, by 
an interlocutor bearing date the „or- 
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 dained me to find caution to the effect under 
written: THEREFORE, in obedience to the ſaid 
interlocutor, I the ſaid C. D. as principal, and 
E. F. as cautioner for and with me, bind and 
oblige ourſelves, our heirs, executors, and ſuc- 
ceſſors, to make payment to the ſaid A. B. of 
the foreſaid ſum of LI. being one year's 
rent of the ſaid poſſeſſion, which fell due at 

„and that againſt next, 
with a fifth part more of liquidate penalty in 
caſe of failure, and the legal intereſt of the faid 
ſum from the foreſaid term of , at 
which period the ſame fell due, and in time 
coming till payment; AND ALSO to make re- 
gular. payment of the rents of the ſaid poſſeſ- 
fion for the five crops next enſuing, at the 
terms, in the manner, and under the penalty 
ſp:cified in the ſaid tack; AND I the faid C. D. 
hereby bind and oblige me and my foreſaids 
to relieve the ſaid E. F. and his foreſaids from 
all loſs, damage, intereſt, or expence which 
they may ſuſtain or incur through this cau- 
tionary obligation: AND we conſent to the 
regiſtration hereof in the books of Council and 
Seflion, or other judges books competent, that 
letters of horning on fix days charge, and al 
other execution neceſſary, may proceed on i 
decree to be interponed hereto in form, 3s ef. 
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feirs; and for that purpoſe, we CONSTITUTE 
dodur pro- 
curators. IN WITNESS WHEREOF, &c. 


This ſecurity being granted, the tenant is 
allowed to retain his poſſeſſion ; and on any 
future failure, diligence by horning and cap- 
tion proceeds on the bond- of caution againft 
the tenant and his cautioner. 


SUSPENSIONS and ADVOCATIONS af the In- 
ſtance of the TENANT. 


It is not meant to enter further into this 
ſubject at preſent, than to remark what is pe- 
culiar in the form of ſuſpending or advocating 
a decree of removing of a tenant. 

By the act of ſederunt 1756, theſe bills can- 
not be paſſed but by three Judges in the time 
of vacation, and by the whole Court in the 
time of ſeſſion. This regulation was found 
inconvenient, and by the act of ſederunt, roth 
Auguſt 1776, the! power of paſſing thefe bills 
during the time of vacance is lodged in any 
two of the Lords; fo that although one Judge 
may refuſe the bil, it requires two Judges, and, 
and while the Court ĩs fitting, the whete Judges, 
to paſs the bill, 


F ; 432 * Of. Leaf. 
In * ſulpenſion the form of PTY bond is 


| in theſe terms: | : 
ar 
Bona 7 of e in ths 2 of a Dau of | 
| Removing. W 
1E. F. . 
my heirs, executors, and ſucceſſors, as cau- * 
tioner and ſurety acted in the books of Coun- FE 
cil and Seſſion for C. D., that he ſhall flit and PE 
remove himſelf, his family, and dependants, of 
forth and from the tarm of „to the ei- for 
fect that A. B., proprietor thereof, or others in 
His name, may enter thereto, and peaceably poſ- 5 
ſeſs and enjoy the ſame, and that at whatever WEN 
term he ſhall be decerned to remove by the 
| decree of our Lords of Council and Seflion. 7 
(This part of the bond will be regulated by the 1 
terme f the charge) ; as allo that he will pay « ced, 
the A. B., or to whoever elſe payment ſhall be as 
decreed to be made, whatever ſum of damage of 
and violent profits may be found due by de- ret. 
cree foreſaid, with ſuch expences as the ſaid As 
Lords ſhall modify in caſe of wrongous ſu leaſe 
pending. AND I CONSENT to the REG15TR4” form 
TION. hereof in the books of Council and there 
Seſſion, or other judges books competent, | that may 
letters of horning on fix days charge, and al ditio 
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ther execution neceſſary, may paſs on a decree 
to be interponed hereto in form, as effeirs; 
and for that purpoſe I conſtitute 

| my procurators. IN 


WITNESS WHEREOF, &c. 


This exhauſts all that relates to the forms of 
removing, and to the actions introduced by 
the act of ſederunt 1756 ; and it only remains 
under this head of the ſubject, to take notice 
of the letters of horning and caption for en- 
forcing the other conditions of the leaſe. 


DILIGENCE FOR PERFORMANCE OF THE 
OBLIGATIONS IN 4A Tack. 


I have formerly obſerved, that where pay- 
ment of money under the leaſe is to be enfor- 
ced, the landlord is entitled to uſe letters of 
horning and poinding. Where the performance 
of an act is to be enforced, it is done by let- 
ters of horning ; but in practice, it is common 
to raiſe a horning on a full narrative of the 
leaſe, and to charge the tenant to pay and per- 
form, in terms of the obligation which he has 
thereby come under ; and on this warrant he 
may be charged to implement any of the con- 


ditions of the leaſe that it may be thought ne- 
You, I | 71 | 
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ceſlary to enforce. The following example wil 
be ſufficient. 


\ 


HoRNING AND PolNDING ON 4 Tack. 


GEORGE, by the grace of God, King of 
Great Britain, France and Ireland, Defender 
of the Faith, To 
meſſengers at arms, our 
ſheriffs in that part, jointly and ſeverally, ſpe- 
cially conſtituted, greeting: WHEREAsõ it is 
humbly meant and ſhown to us by our lovite 
A. B., heritable proprietor of the lands and 


others after mentioned, THAT by tack, of date 


; entered into betwixt the ſaid A. B. on 
the one part, and C. D. on the other part; the 
ſaid A. B., in conſideration of the yearly rent 
and other preſtations therein, and after men- 
tioned, ſet, and in tack and aſſedation let, to 
the ſaid C. D. and his heirs, (ſecluding aſl: 
nees and ſubtenants), all and whole (here the 


lands were deſcribed as in the leaſe, all as poF 
ſeſſed by the ſaid C. D. at the time of entering 


into the ſaid leaſe, lying within the parith of 
„and county of „with the libet- 


ty of leading mar], in manner and for the pul- 


poſes therein mentioned), AND THAT for al 
the days, years, and ſpace of years, from 


Y Lal. 44335 
ind after the ſaid C. D.'s entry thereto, which 
was thereby declared to have been and begun 
at the term of , as to the houſes, yards, 


and graſs ; and as to the arable land, at the ſe- 
paration of the crop from the lands; 


under which reſervations he bound himſelf in 
abſolute warrandice of. the ſaid leaſe: For 


and his foreſaids to dwell and reſide on the ſaid 
farm, with his family, during the ſaid tack ; 
and he as principal, and E. F. as cautioner for 
him for the firſt three years of the ſaid tack, 
BOUND and OBLIGED themſelves, jointly and 
ſeverally, their heirs, executors, and ſucceſlors, 
to content and pay to the complainer, his heirs 
or aſſignees, or to his or their factors for their 
behoof, the yearly tack-duty after mentioned, 
Viz. (bere the tack-duty was ſpecified and the terms 
of payment) and that beſides the expence of in- 
cloſing, therein after mentioned; with and un- 
der this expreſs condition, that in caſe the ſaid 
victual rent, which is payable betwixt Chriſt- 
mas and Candlemas yearly, and the money- 


not be fully paid up to the complainer, and 
Ke 


7 


but reſerving always to the complainer certain 
powers and privileges, as therein mentioned; 


WHICH CaUs&s, and on the other part, the 
ſaid C. D. thereby BouND and oBLIGED him 


rent, which is payable at Whitſunday, ſhall 
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diſcharged by him or his foreſaids, or their 


factors, yearly, on or before the term of Lam. 


mas immediately after ſhearing the crop; 


then and in that caſe the ſaid tack is decla- 
red, in the option of the complainer, to be- 


come zþ/o facto void and null, and the com- 


plainer ſhall be at liberty to remove the 
ſaid C. D. from the poſſeſſion at the next 
term of Whitſunday, without any declarator 


of irritancy, warning, or proceſs of removing 
to be purſued for that effect: And the faid 


C. D., for himſelf and his foreſaids, renoun- 


ced and diſcharged all right which might any 


wiſe have been competent to him of purging 


the ſaid irritancy, in caſe it ſhould be incur- 
red ; reſerving to the complainer the power, 
notwithſtanding the ſaid irritant clauſe, of 
uſing all manner of diligence for recovering 


the foreſaid rent; after the reſpective terms of 
payment thereof: AND FURTHER, the faid 


C. D., and E. F. as cautioner, during the ſpace 
foreſaid, bound and obliged them and their 
foreſaids, over and above payment of the ſaid 
rent, to free and relieve the complainer and 


his foreſaids of all miniſters ſtipends and 


ſchoolmaſters ſalaries payable out of the ſaid 


lands, and likewiſe the ceſs, highway- mone), 


and other public burdens to be laid on with 


n.. 


the ceſs during the continuance of the ſaid 


leaſe ; and for that end, either to make pay- 


ment yearly to the miniſter of , of , and 
procure his receipt for the ſame, and to the 
ſchoolmaſter of „the ſum fk 


in lieu of the heritor's ſhare of the ſchoolma- 


ſter's ſalary, or otherwiſe to make payment of 
the ſaid ſtipend and ſchoolmaſter's ſalary to 
the complainer and his foreſaids, to enable 
them to operate their relief, beginning the firſt 
payment of the ſaid money- ſtipend at 3 


and of the victual-ſtipend betwixt Chriſtmas 


and Candlemas , all for crop and year 

, and ſo forth, yearly and termly thereaf- 

ter, during the currency of the ſaid leaſe; and 
of the ceſs or land-tax, highway-money, rogue- 
money, and other public burdens chargeable 
or to be laid on with the ceſs, in proportion 


to the lands thereby ſet, according to the va- 
juation thereof, declaring the firſt payment to. 
lave commenced at Midſummer quarter 7 


and {o forth, termly and yearly thereafter, as 
the ſame ſhall fall due, and become payable: 
And further, the ſaid C. D. bound and obliged 
him and his foreſaids, yearly, if demanded, to 


deliver to the complainer good and ſuffi- 
cient capons, and good and ſufficient 


hens, for which they are to receive payment, 
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at delivery, of for each capon, and for 
each hen; and in caſe of his failing to deliver 
the ſame to the complainer when required, he 
became bound to pay to the complainer at the 
ſame rate for each capon and hen undelivered; 
and upon the expiration of the ſaid leaſe, the 
ſaid C. D. bound and obliged him and his 
foreſaids to remove from the premiſes without 
warning, or other premonition whatever, and, 
if required, to grant a renunciation and obli- 
gation to the complainer, at the term of 
preceding the Whitſunday at which the faid 
tack expires: And laſtly, the ſaid parties bound 
and obliged themſelves hinc inde to each other, 
under the penalty of L. Sterling, to be 
paid by the party failing to the party obſer- 
ving, or willing to obſerve, his part of the 
faid leaſe: WHIcH TACK is recorded in the 
books of Council and Seſſion, (office ) 
| — day of : u the aid E 
b and G. H., by their obligation, dated ; 
= for the cauſes therein mentioned, BOUND and 
- OBLIGED them, as cautioners for and with the 
ſaid C. D., conjunctly and ſeverally, their 
heirs, executors, and ſucceſſors, to content and 
pay to the complainer, his heirs or aſſignees, 
or to his or their factors for their behoof, the 
yearly tack-duty therein, and after mentioned, 


** 
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and that for the year , and the whole fol- 
lowing years of the foreſaid tack : AND FUR- 
THER, they BOUND and OBLIGED themſelves, 
jointly and ſeverally, (as cautioners foreſaid, 
and their above written, during the remaining 
years of the foreſaid tack, over and above pay- 
ment of the ſaid rent, to free and relieve the 
complainer, and his foreſaids, of all miniſters 
ſtipends, &e. (the terms of the obligation correſpon- 
ding with the leaſe were inſerted). AND Fu- 
THER, they BOUND and OBLIGED them, as 
cautioners foreſaid, and their above written, 
to implement and fulfil the whole other obli- 
gations and preſtations incumbent on the ſaid 
C. D. by the foreſaid tack, and that under 
the penalty of L. Sterling, over and a- 
bove performance: WHICH OBLIGATION 18 
alſo regiſtered in the ſaid books of Seſſion, 
(office ), upon the ſaid ; as the ſame, 
with the regiſtrate tack above mentioned, 
ſhown to our Lords of Council and Seſſion, 
hath teſtified. 

OUR WILL IS HEREFORE, That ye, in our 
name and authority, lawfully command and 
charge the ſaid C. D. as principal, and E. F. 
and G. H. as cautioners for him, perſonally, 
or at their reſpective dwelling-places, to make 
Payment and delivery, jointly and ſeverally, to 
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the complainer, or to his factor for his bchoof 


of the money and victual rents before ſpecified; 


and to implement, pay, fulfil, and perform the 


whole preſtations and obligations incumbent 


on them by the tack and obligation before nar- 


rated, for all years and terms bygone, and year- 
ly and termly in time coming, during the whole 
years and fpace of the faid tack, (the terms of 
payment of the ſaid rent, and performance of 
the faid other preſtations and obligations, being 
always firſt come and bygone); and alſo, to 
make payment of the ſaid ſum of L. 

Sterling of penalty, contained in the tack and 
obligation above narrated, after the form and 
tenor of the faid regiſtered tack and obli- 
gation, and of the decrees interponed there- 
to, in all points, within fix days next after 
they are charged by you thereto, under 
the pain of rebellion and putting of them to 
the horn: wherein if they fail, the ſaid ſpace 
being elapſed, that immediately thercafter ye 
denounce them our rebels, and put them to 
the horn, and uſe the whole other order againſt 
them preſcribed by law: FURTHER, That Je 
lawfully fence, arreſt, appriſe, compel, poind, 
and diſtrain their readieſt moveables, of what 
ever denomination the ſame may be, poindable 
or arreſtable, wherever the ſame can be found, 
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' MAKE PENNY thereof, to the avail of the fore- 
ſaid ſums, and cauſe the complainer be com- 
pletely paid thereof, after the form and tenor 
foreſaid, in all points: AND ALSO, that ye 
paſs, forty days preceding the term of Whit- 
ſunday in the year „being the year in 
which the ſaid C. D. is bound to remove, and 
lawfully WARN and CHARGE him perſonally, 
or at his dwelling-place, to flit and remove 
himſelf, his family, ſervants, cottars, depend- 
ants, goods and gear, forth and from the ſaid 
lands and others foreſaid, at the terms of 

(this wwill be regulated hy the tack), and leave 
the ſame void and redd, to the end the com- 
plainer and his tenants, or others in his name, 
may enter thereto and peaceably enjoy the 
ſame in all time thereafter; AND THAT under 
the pain of rebellion, ejection, and putting of 
him to the horn; wherein if he fail, the ſaid 
terms of removing being paſt, that immediate- 
ly thereafter ye denounce him our rebel, put 
him to the horn, and uſe the whole order 
againſt him preſcribed by law. ACCORDING 
ro JUSTICE, (becauſe the Lords have ſeen the 
regiſtered tack and regiſtered obligation above 
mentioned), as ye will anſwer to us thereupon: 
Wurcy to do we commit to you, and each of 
you, full power by theſe our letters, delivering 
them, by you duly executed and indorſed, 

Voi. I 4 
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again to the bearer. Given under our Signet, 
AT EDINBURGH, the - day of in the 
____ yearof our reign » EX DELIBER4- 
TIONE DOMINORUM CONCIL11, &c. 


In the execuuon of this horning, the meſſen- 
ger ought to expreſs the payment which is re- 
quired, or the act which the tenant is charged 
to perform. The days of the charge being ex- 
pired, it will be denounced and regiſtered in 
common form, when it becomes the warrant 
of a caption. 


Letters of Caption. 


Gonk, by the grace of God, King of 
Great Britain, France, and Ireland, Defender 
of the Faith, to 
meſſengers at arms, our ſherifts in that part, 
- jointly and ſeverally, ſpecially conſtituted, 
greeting: WHEREAS it is humbly meaut and 
ſhown to us by ouR LOovITE A. B., That up- 
on the day k QD.E F, 0 
G. H., were duly and orderly denounced rebels 
and put to the horn, by virtue of letters of 
horning, raiſed and executed at the complain: 
er's inſtance againſt them, for not making 
payment to the complainer of the ſum of 
L. Sterling, being the rent of the ſaid 
C. D.'s poſſeſſion of the lands of due at 
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the term of laſt, and bygone intereſt 
thereof, AND for not performing the preſta- 
tions after mentioned, (here they will be taken 
in, in the words of the charge), together with the 
ſum of L. of penalty incurred through 
failure, all contained in, and due by a tack of 
date entered into between the com- 
plainer on the one part, and the ſaid C. D. on 
the other part, which tack is duly regiſtered 
in the books of our Council and Seſſion, ha- 
ving a decree of the Lords thereof interponed 
thereto; and in an obligation by the ſaid E. F. 
and G. H. as cautioners for the ſaid C. D. to 
the complainer, of date , which obliga- 
tion 18 alſo regiſtered in the ſaid Judges books, 
having a decree of the ſaid Lords interponed 
thereto on the ; in manner more fully 
mentioned in the ſaid letters of horning, as the 
lame, with the executions thereof, duly regiſ- 
tcred, ſhown to our ſaid Lords, hath teſtified. 
OUR WILL Is HEREFORE, and we charge you, 
that, on ſight hereof, ye paſs, and in our name 
and authority lawfully command the ſheriffs of 
our ſheriffdoms, the ſtewarts of our ſtewartries, 
and their deputes, the provoſts and magiſ- 
rates of our burghs, as alſo meſſengers at arms, 
to paſs, ſearch for, and apprehend the perſons 
of the ſaid C. D., E. F., and G. H., or any 
of them, wherever they can be found, within 
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the bounds of their reſpective juriſdictions, and 
being ſo apprehended, to put them in ſure 
ward and captivity, within their refpe@iye 
tolbooths, or other warding- places, therein to 
remain until they ſhall have obeyed the com- 
mand of our ſaid letters of horning; Anp, if 
neceſſary, that ye make all ſhut and lock-faſt 
gates and doors, and other lock-faſt places, 
open and patent, and uſe our keys thereto, 
WITHIN THREE DAYS next after they are 
charged by you thereto, under the pain of re- 
bellion, and putting of them to the horn; 
with certification to them, if they fail, the 
ſaid ſpace being elapſed, our other letters will 
be directed againſt them, charging them there- 
to fimpliciter. ACCORDING To JUSTICE, (be— 
cauſe the Lords have ſeen the regiſtered horn- 
ing above mentioned), as ye will anſwer to us 
thereupon : Wilch to Do we commit to you, 
and each of you, full power by theſe our let- 
ters, delivering them, by you duly executed and 
indorſed, again to the bearer. GIVEN under 
our Signet, AT EDINBURGH, the day of 
in the year of our reign Ex DELF 
BERATIONE DoMINORUM CONCILII, &e. 
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